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The history of Spain during the middle ages ought to 
commence with the dynasty of the Visigoths ; a ^1^^^^ ^, 
nation among the first that assaulted and over- Visigoths in 
threw the Eoman Empire, and whose establish- ^^"^ 
ment preceded by nearly half a century the invasion of 
Clovis. Vanquished by that conqueror in the battle of 
Poitiers, the Gothic monarchs lost their extensive domi- 
nions • in Gaul, and transferred their residence from 
Toulouse to Toledo. But I will not detain the reader 
by naming one sovereign of that obscure race. It may 
suffice to mention that the Visigothic monarchy differed 
in several respects from that of the Franks during the 
tame period. The crown was less hereditary, or at least 
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2 CONQUEST BY THE SARACENS. Chap. IV. 

the regular succession was more frequently disturbed. 
The prelates had a still more commanding influence in 
temporal government. The distinction of Eomans and 
barbarians was less marked, the laws more uniform, and 
approaching nearly to the imperial code. The power of 
the , sovereign was perhaps more limited by an aristo- 
cratioal council than in France, but it never yielded to 
the dangerous influence of mayors of the palace. Civil 
wars and disputed successions were very frequent, but 
the integrity of the kingdom was not violated by the 
custom of partition. 

Spain, after remaining for nearly three centuries in the 
Con ue t possession of the Visigoths, fell imder the yoke 
by"the * of the Saracens in 712. The fervid and irre- 
saraceoB. gijjtible enthusiasm which distinguished the 
youthful period of Mohammedism might sufficiently 
accoimt for this conquest, even if we could not assign 
additional causes — the factions which divided the Goths, 
the resentment of disappointed pretenders to the throne, 
the provocations, as has been generally believed, of 
count Julian, and the temerity that risked the fate of an 
empire on the chances of a single battle.* It is more 
surprising that a renmant of this ancient monarchy 
should not only have preserved its national liberty and 
name in the northern mountains, but waged for some 
centuries a successful, and generally an offensive war- 
fare against the conquerors, till the balance was com- 
pletely turned in its favour, and the Moors were 
compelled to maintain almost as obstinate and pro- 
tracted a contest for a small portion of the peninsula. 
But the Arabian monarchs of Cordova found in their 
success and imagined security a pretext for indolence ; 
even in the cultivation of science and contemplation of 
the magnificent architecture of their mosques and 
palaces they forgot their poor but daring enemies in the 
Asturias ; while, according to the nature of despotism, 
the fi-uits of wisdom or bravery in one generation were 
lost in the follies and effeminacy of the next. Their 
kingdom was dismembered by (Successful rebels, who 
formed the states of Toledo, Huesoa, Saragosa, and 
Others less eminent; and these, in their own mutual 

• [NOTB.] 



^Anr. LEON, NAVARRE, ARAGON. 3 

contests, not only relaxed their natural enmiiy towards 
the Christian princes, but sometimes sought their 
alliance.^ 

The last attack which seemed to endaiiger the reviv- 
ing monarchy of Bpaia was that of Almanzor, Kingdom 
^e illustrious vizir of Haccham II., towards ®^ ^^^ 
the end of the tenth century, wherein the city of Leon, 
and even the shrine of Compostella, were burned to the 
ground. For some ages before this transient reflux, 
gradual encroachments had been made upon the Sarar 
cens, and the kingdom originally styled of Oviedo, the 
seat of which was removed to Leon in 9 14, had extended 
its boundary to the Douro, and even to the mountainous 
chain of the Guadarrama. The province of Old Castile, 
thus denominated, as is genersdly supposed, from the 
castles erected while it remained a march or frontier 
against the Moors, was governed by hereditary counts, 
elected originally by the provincial aristocracy, and vir- 
tually independent,' it seems probable, of the kings of 
Leon, though commonly serving them in war as brethren 
of the same faith and nation.'' 

While the kings of Leon were thus occupied in reco- 
vering the western provinces, another race of KingdomB 
Christian prijices grew up silently under the of Navarre 
shadow of the Pyrenean mountains. Nothing ■"<* '*^'**8°"- 
can be more obscure than the beginnings of those little 
states which were formed in Navarro and the country 
of Soprarbe. They might perhaps be almost contempo- 
raneous with the Moorish conquests. On both sides of 
the Pyrenees dwelt an aboriginal people, the last to un- 
dergo the yoke, and who had never acquired the language, 
of Eome. We know little of these intrepid mountaineers 
in the dark period which elapsed under the Gothic and 

b Cardoime, Hlstoire de TAMque et L v. c. 1. Several other passages in the 

de I'Espagne. same writer prove that the counte of 

" According to Roderic of Toledo, one Castile were nearly independent of Leon, 

of the earliest Spanish historians, though at least from the time of Ferdinand Gon« 

not older than the beginning of the thir- salvo about the middle of the tenth cen- 

teenth century, the noblra of Castile, ui tury. Ex quo iste suscepit stm patrin 

the reign of Froilo, about the year 924, comitatum, ceesaverunt reges Asturiarum 

iM et posteris providenmt, et duos insolescere in Castellun, et a flumine 

milites non de potentioribus, sed de pru- Pisoricft nihil amplius vindicftrunt, 1. v. 

dentioribns elegerunt, quos et Judices c. 2. Marina, in his Ensayo Histprico- 

statuerunt, nt dissensiones patriffi et que- Critico, is disposed to controvert this 

itlaiitimn caussB suo Judido sopirentur. fact 



4 CASTILE. Chap. IV. 

Frank dynasties, till we find them cntting off the rear- 
guard of Charlemagne in Eoncesvalles, and maintaining 
at least their independence, though seldom, like the 
kings of Aaturias, waging offensive war against the 
Saracens. The town of Jaca, situated among long narrow 
valleys that intersect the southern ridges of the Pyrenees, 
was tiie capital of a little free state, which afterwards 
expanded into the monarchy of Aragon.** A territory 
rather more extensive belonged to Navarre, the kings of 
which fixed their seat at Pampelona. Biscay seems to 
have been divided between this kingdom and that of 
Leon. The connexion of Aragon or Soprarbe and 
Navarre was very intimate, and they were often united 
under a single chief. 

At the beginning of the eleventh century, Sancho the 
Kingdom of Great, king of Navarre and Aragon, was enabled 
CasSie. to render his second son Fercfinand count, or, 
as he assumed the title, king of Castile. This effectually 
dismembered that province from the kingdom of Leon ; 
but their janion soon became more complete than ever, 
though with a reversed supremacy. Bermudo III., king 
of Leon, fell in an engagement with the new king of 
Castile, who had married his sister ; and Ferdinand, in 
her right, or in that of conquest, became master of the 
united monarchy. This cessation of hostilities between 
the Christian states enabled them to direct a more unre- 
mitting energy against their ancient enemies, who were 
now sensibly weakened by the various pauses of decline 
to which I have already alluded. During the eleventh 



<* The Fueros, or written laws of Jaca, nibns aliis suis fkziendis [negotiis] se- 

were perhaps more ancient than any local quantnr appellitum. Et si illi qni fUerlnt 

customary in Europe. Alfonso III. con- mi^s remoti. invenerint in villA magis 

finns them by name of the ancient usages proximft appellito, [deest aliquid ?] omues 

of Jaca. They prescribe the descent of qui nondum fuerint egressi tunc villam 

lands and moveables, as well as the elec- illam, qus tardius secuta est appellitum, 

tion of municipal magistrates. The fol- pecent [solvant] unam baccam [vaccam] ; 

lowii^ law, which ei\)oins the rising in et unusquisque homo ex illis qui tardius 

arms on a sudden emergency, illustrates, secutus est appellitum, et quem mi^ 

with a sort of romantic wildness, the remoti praecesserint, pecet tres solidoe, 

manneiisof a pastoral but warlike people, quomodo nobis videbitur, partieudos. 

and reminds us of a well-known passage Tamen in Jacft et in aliis villis, sint 

in the Lady of the Lake. De appellitis aliqui nominati et certi, quos elegerint 

ita statuimns. Cum homines de villis, consules, qu! remaneant ad villas custo- 

velquistantinmontaniscumsuisganatis diendas et defendendas. Biancae Com- 

[gregibus], audierint appellitum ; omnes mentaria, in Schotti Hispanift Illustntta, 

capiant arma, et dimlssis gaaatjjs, et om- p. 696. 
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century the Spaniards were almost always superior in 
the field ; the towns which they began by pillaging, 
they gradually possessed ; their valour was heightened 
by the customs of chivalry and inspired by the example 
of the Cid ; and before the end of this age AKonso VI. 
recovered the ancient metropolis of the mo- capture of 
narchy, the city of Toledo. This was the Toledo^ 
severest blow which the Moors had endured, and an un- 
equivocal symptom of that change in their relative 
strength, which, from being so gradual, was the more 
irretrievable. Calamities scarcely inferior fell upon 
them in a different quarter. The kings of Aragon (a 
title belonging originally to a little district upon the 
river of that name) had been cooped up almost in the 
mountains by the small Moorish states north of tl^e 
Ebro, especially that of Huesca. About the middle of 
the eleventh century they began to attack their neigh- 
bours with success ; the Moors lost one town after 
another, till, in 1118, exposed and weakened by the 
reduction of all these places, the city of Saragosa, in 
which a line of Mohammedan princes had andSara- 
flourished for several ages, became the prize of gosa. 
Alfonso I. and the capital of his kingdom. The south- 
em partfi of what is now the province of Aragon were 
successively reduced during the twelfth century ; while 
all New Castile and Estremadura became annexed in the 
same gradual manner to the dominion of the descendants 
of Alfonso VI. 

Although the feudal system cannot be said to have ob- 
tained in the kingdoms of Leon and Castile, 
their peciUiar situation gave the aristocracy a settling the 
great deal of the same power and independence ^^^^' 
which resulted in France and Germany from ^^^ ^* ' 
that institution. The territory successively recovered 
from the Moors, like waste lands reclaimed, could have 
no proprietor but the conquerors, and the prospect of 
such acquisitions was a constant incitement to the nobi- 
lity of Spain, especially to those who had settled them- 
selves on the Castilian frontier. In their new conquests 
they built towns and invited Christian settlers, the 
Saracen inhabitants being commonly expelled or volun- 
tarily retreating to the safer provinces of the south. 
Thus Burgos was settled by a count of Castile about 
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880 ; anotiier fixed his seat at Osma ; a third at Sepul- 
veda; a fourth at Salamanea. These cities were not 
free from incessant peril of a sudden attack till the union 
of the two kingdoms nnder Ferdinand L, and con- 
sequently the necessity of keeping in exercise a nmne* 
roiis and armed poptdation gave a character of personal 
freedom and privilege to the inferior classes which they 
hardly possessed at so early a period in any other 
monarchy. Villenage seems never to have be^ esta- 
blished in the Hispano-Gothic kingdoms, Leon and Cas* 
tile ; though I coirfess it was fax from being unknown ill 
that of Anigon, which had formed its institutions on a 
different pattern. Since nothing makes us forget the 
aj*bitrary distinctions of rank so much as participation 
ip any common calamity, every man who had escaped 
the great shipwreck of liberty and religion in the moun- 
tains of Asturias was invested with a personal dignity, 
which gave him value in his own eyes and those of Ins 
country. It is probably this sentiment transmitted to 
posterity, and gradually fixing the national character, 
that has produced the elevation of manner remarked by 
travellers in the Castilian peasant. But while these ac- 
quisitions of the nobility promoted the grand object of 
winning back the peninsula from its invaders, they by 
no means invigoi-ated the government or tended to 
domestic tranquillity. 
A more interesting method of securing the public de* 
fence was by the institution of chartered towns 
towns or or Communities. These were established at an 
ti^^^' ®arli®r period than in France and England, and 
were, in some degree, of a pectdiar description. 
Instead of purchasing their immunities, and almost their 
personal freedom, at the hands of a master, the buiigesses 
of Castilian towns were invested with civil rights and 
extensive property on the more liberal condition of pro- 
tecting their country. The earliest instance of the ereo^ 
tion of a community is in 1020, when AKonso V. in the 
cortes at Leon established the privileges of that city 
wilii a regular code of laws, by which its magistrates 
should be governed. The citizens of Carrion, Llanes, 
and other towns were incorporated by the same prince, 
Sancho the Great gave a similar constitution to Naxara. 
Sepulveda had its code of laws in 1076 from Alfonso YL ; 
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in the same reign Logrono and Sahagnn acquiiBd their 
privileges, and Salamanca not long afterwards. The 
faero, or original charter of a Spanish community, was 
properly a compact, by which the king or lord granted 
a town and adjacent district to the burgesses, with 
varions privileges, and especially that of choosing magis- 
trates and a common cotmcil, who were bpimd to con- 
form themselves to the laws prescribed by the founder. 
These laws, civil as well as criminal, though essentially 
derived from the ancient code of the Visigoths, which 
continued to be the common law of Castile till tiie four- 
teenth or fifteenth century, varied from each other in 
particular usages, which had probably grown up and 
been established in these districts before Sieir legal con- 
firmation. The territory held by chartered towns was 
frequently very extensive, far be^bud any comparison 
witti corporations in our own country or in France ; in- 
cluding the estates of private landhoiders, subject to the 
jurisdiction and control of the municipplity cus well as 
its inalienable demesnes, allotted to the maintenance of 
the magistrates and other public expenses. In every 
town the king appointed a governor to receive the usual 
tributes and watch over the police and the fortified 
places within the district; but the administration of 
justice was exclusively reserved to the inhabitants and 
their elected judges. Even the executive power of the 
royal officer was regarded with jealousy; he was for- 
bidden to use violence towards any one without legal 
process ; and, by the fuero of Logrono, if he attempted 
to enter forcibly into a private house he might be killed 
with impunity. Tliese democratical customs were 
altered in the fourteenth century by Alfonso XI., who 
vested the mimicipal administration in a small number 
of jurats, or regidors. A pretext for this was found in 
some disorders to which popular elections had led ; but 
the real motive, of course, must have been to secure a 
greater influence for the crown, as in similar innovations 
of some English kings. 

In recompence for such liberal concessions the incor- 
porated towns were bound to certain money payments, 
and to military service. This was absolutely due from 
every inhabitant, without dispensation or substitution, 
unless in case of infirmity. The royal governor and the 
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magistrates, as in the simple times of primitive Home, 
raised and commanded tbe militia; who, in a service 
always short, and for the most part necessary, preserved 
that delightful consciousness of freedom, nnder the 
standard of their fellow citizens and chosen leaders, 
which no mere soldier can enjoy. Every man of a cer- 
tain property was bound to serve on horseback, and waa 
exempted in return from the payment of taxes. This 
produced a distinction between the cabcdleros, or noble 
class, and the pecherosy or payers of tribute. But the 
distinction appears to have been founded only upon 
wealth, as in the |toman equites, and not upon heredi- 
tary rank, though it most likely prepared the way for 
the latter. The horses of these caballeros could not be 
seized for debt; in some cases they were exclusively 
eligible to magistracy ; and their honour was protected 
by laws which rendered it highly penal to insult or 
molest them. But* the civil rights of rich and poor in 
courts of justice were as equal as in England.* 
The progress of the Christian arms in Spain may in 
MiUtary P<^ ^ ascribed to another remar^ble featiire 
orders, in the Constitution of that country, the military 
orders. These had already been tried with signal effect 
in Palestine; and the similar circumstances of Spain 
easily led to an adoption of the same policy. In a very 
few years after the first institution of the Knights Tem- 
plars, they were endowed with great estates, or rather 
districts, won from the Moors, on condition of defending 
their own and the national territory, lliese lay chiefly 
in the parts of Aragon beyond the Ebro, the conquest of 
which was then recent and insecure.' So extraordinary 
was the respect for this order and that of St. John, and 
so powerful the conviction that the hope of Christendom 
rested upon their valour, that Alfonso the First, king of 
Aragon, dying childless, bequeathed to them his whole 
kingdom; an example of liberality, says Mariana, to 

• I am indebted for this aooonnt of Castllla, eq>eeialmente aobre el codigo de 

nranicipal towiis in Castile to a book D. Alonso el Sabio, conocldo con el 

published at Madrid in 1808, imme- nombre de las Slete Partidas. This work 

diately i^ter the revolution, I7 the Doctor is pertkaps not readily to be procured in 

Marinia, a canon of the church of St, England: but an article in the E<Un« 

Isidor, entitled, Ensayo Historico-Critico burgh Review, Na XLIIL, will convey 

sobre la antigua legislaclon y principales a sufficient noticm of its contents, 

ouerpoa legalea de los reynos de Lyon y t Mariana, Hist. Hispau. L x. c 10. 
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sorprise fdture tiines and displease bis own.* The states 
of Aragon annulled, as may be supposed, this strange 
testament ; but the successor of Alfonso was obliged to 
pacify the ambitious knights by immense concessions of 
money and territory ; stipulating even not to make peace 
with the Moors against iheir will.** In imitation of these 
great militaiy orders common to all Christendom, there 
arose three Spanish institutions of a similar kind, the 
orders of Calatrava, Santiago, and Alcantara. The first 
of these was established in 1158; the second and most 
flEunous had its charter fix>m the pope in 1176, though it 
seems to have existed previously ; the third branched oflf 
from that of Calatrava at a subsequent time.^ These were 
military colleges, having their walled towns in different 
parts of Castile, and governed by an elective grand 
master, whose jnfiuence in the state was at least equal 
to that of any of the nobility. In the civil dissensions 
of the fourteenth and fifteenth centuries, the chiefe of 
these incOTporated knights were often very prominent. 

The kingdoms of Leon and Castile were unwisely 
divided anew by Alfonso VII. between his sons pj^^ ^^^ 
Sancho and Ferdinand, and this produced not of Leon and 
only a separation but a revival of the ancient ^^'^®* 
jealousy with frequent wars for near a century. At 
length, in 1238, Ferdinand III., king of Castile, reunited 
for ever the two branches of the Gothic monarchy. He 
employed their joint strength against the Moors, whose 
dominion, though it still embraced the finest provinces 
of the peninsula, was sinking by internal weakness, and 
had never recovered a tremendous defeat at (;;onq„e8tof 
Bancs di Toloso, a few miles from Baylen, in Andalusia. 
1210.^ Ferdinand, bursting into Andalusia, ^-^i^ae. 
took its great capital the city of Cordova, not less e;^- 
nobled by the cultivation of Arabian science, and by the 
names of Avicenna and Averroes, than by the splendid 
works of a rich and munificent dynasty." In a few years 

B 1. X. a 15. Immense slaughter, which nevertheless 

li L X. c 18. it is difficult to conceive before the in- 

1 L xi. c 6, 13; 1. zlL c 3. vention of gunpowder, or indeed since. 

k A letter of Alfonso IX., who gained Cardonne, t ii. p. 337. 

ftis victory, to Pope Innocent III., puts " If we could rely on a Moorish anthor 

the loss of the Moors at 180,000 men. quoted by Cardonne (t. i. p. 337). the 

The Arabian historians, thou^ without city of Cordova contained, I know not 

tfKitjiag numbers, seem to confirm this exactly in what centuiy, 200^000 houses. 
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more Seville was added lo hie ccmquests, and the Moon 
andYaien- lost their favourite regions on the banks of 
«i*- the Guadalquivir. James I. of Aragon, the 

victories of whose long reign gave him the surname oi 
Oonqueror, reduced the city and kingdom of Valencia, 
the Balearic isles, and the kingdom of Murcia ; but the 
last was annexed, according to compact, to the crown c^ 
Castile. 

It could hardly have been expected about the middle 

of the thirteenth century, when the splendid 

of^£e^^° conquests of Ferdinand and James had planted 

d*u 'ed!*^ the Christian banner on the three principal 

^ Moorish cities, that two hundred and fifty years 

were yet to elapse before the rescue of Spain from their 
yoke should be completed. Ambition, religious zeal, 
national enmity, could not be supposed to pause in a 
career which now seemed to be obstructed by such 
moderate difficulties ; yet we find, on the contrary, the 
exertions of the Spaniards begin from this time to relax, 
and their acquisitions of territory to become more slow. 
One of the causes, undoubtedly, that produced this un- 
expected protraction of the contest was the superior 
means of resistance which the Moors found in retreating. 
Their population, spread originally over the whole of 
Spain, was now condensed, and, if I may so say, become 
no further compressible, in a single province. It had 
been mingled, in the northern and central parts, with 
the Mozarabic Christians, their subjects arid tributaries, 
not perhaps treated with much injustice, yet naturally 
and irremediably their enemies. Toledo and Saragosa, 
when they fell under a Christian sovereign, were full of 
these inferior Christians, whose long intercourse with 
their masters has infused the tones and dialect of Arabia 
into the language of Castile." But in the twelfth cen- 



600 mosqaes, and 900 public batlis. practice of oriental goyemments, were 

There were 12,000 towns and villages on paid in the fruits of the earth. Other 

the banks of the Guadalquivir. This, proofs of the extraordinary opulence and 

however, must be greatly exaggerated, as splendour of this monarchy are dispersed 

numerical statements generally are. The in Cardonne's wraic, from wUch they 

mines of gold and silver were very pro- have been chiefly borrowed by later 

duett ve. And the revenues of the khalifs writers. The splendid engravings in 

orCk)rdova are said to have amounted to Murphy's Moorish Antiquities of Spalu 

130,000,000 of French money; besides illustrate this sutjject. 

kurge contributions that, according to the >> Mariana, L xL c 1 ; Qibbon, c 61. 
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tuiy the Moorp, exasperated by defeat and jealous of 
secret disaffection, began to persecute their Christian 
subjects, till they renounced or fled for their religion ; so 
that in the southern provinces scarcely any professors 
of Christianity were left at the time of Ferdmand*s inva- 
sion. An equally severe policy was adopted on the other 
side. The -Moors had been permitted to dwell in Sara- 
gosa as the Christians had dwelt before, subjects, not 
slaves ; but on the capture of Seville they were entirely 
expelled, and new settlers invited from every part of 
Spain. The strong fortified towns of Andalusia, such as 
Gibraltar, Algeciras, Tariffa, maintained also a more 
formidable resistance than liad been experienced in 
Castile ; they cost tedious sieges, were sometimes re- 
covered by the enemy, and were always liable to his 
attacks. But the great protection of the Spanish Moham- 
medans was found in the alliance and ready aid of their 
kindred beyond the Straits. Accustomed to hear of the 
African Moors only as pirates, we cannot easily conceive 
the powerful dynasties, the warlike chiefs, the vast 
armies, which for seven or eight centuries illustrate the 
annals of that people. Their assistance was always 
afforded to the true believers in Spain, though their 
ambition was generally dreaded by those who stood in 
need of their valour." 

Probably, however, the kings of Granada were most 
indebted to the indolence which gradually became cha- 
racteristic of {heir enemies. By the cession of Murcia 
to Castile, the kingdom of Aragon shut itself out from 
the possibility of extending those conquests which had 
ennobled her earlier sovereigns; and their successors, 
not less ambitious and enterprising, diverted their atten- 
tion towards objects beyond the peninsula. The Cas- 
tilian, patient and imdesponding in bad success, loses his 
energy aa the pressure becomes less heavy, and puts no 
ordinary evil in comparison with the exertions by which 
it must be removed. The greater part of his country 
freed by his arms, he was content to leave the enemy in 
a single province rather than undergo the labour of 
malHng his triumph complete. 

If a similar spirit of insubordination had not been 

<» Cardonne, t ii. and iii paseim. 
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found compatible in earlier ages with the aggrandize- 
AifoMoX. ment of the Castilian monarchy^ we might 
•^- ^**^ ascribe its want of splendid successes against 
the Moors to the continued rebellions which disturbed 
that government for more than a century after the death 
of Ferdinand III. His son, Alfonso X., might justly 
acquire the surname of Wise for his general proficiency 
in learning, and especially in astronomical science, if 
these attainments deserve praise in a king who was 
incapable of preserving his subjects in their duty. As a 
legislator, Alfonso, by his code of the Siete Part^das, 
sacrificed the ecclesiastical rights of his crown to the 
usurpation of Rome ;P and his philosophy sunk below 
the level of ordinary prudence when he permitted the 
phantom of an imperial crown in Germany to seduce his 
hopes for almost twenty years. For the sake of such an 
illusion he would even have withdrawn himself fix>ni 
Castile, if the states had not remonstrated against an 
expedition that would probably have cost him the king- 
dom. In the latter years of lus turbulent reign AKonso 
had to contend against his son. The right of represen- 
tation was hitherto unknown in Castile, which had bor- 
rowed little from the customs of feudal nations. By the 
received law of succession the nearer was always pre- 
ferred to the more remote, the son to the grandson. 
Alfonso X. had established tJie different maxim of repre- 
sentation by his code of the Siete Partidas, the authority 
of which, however, was not universally acknowledged. 
The question soon came to an issue : on the death of his 
elder son Ferdinand, leaving two male children, Sancho 
their uncle asserted his claim, founded upon the ancient 
Castilian right of succession ; and this, chiefly no doubt 
through fear of arms, though it did not want plausible 
arguments, was ratified by an assembly of the cortes, 
and secured, notwithstanding the king's reluctance, by 
the courage of Sancho. But the descendants of Ferdi- 
nand, generally called the infmts of la Cerda, by the 
protection of France, to whose royal family they were 
closely allied, and of Aragon, always prompt to interfere 
in the disputes of a rival people, continued to assert their 
pretensions for more thsm half a century, and, though 

P Mtfioft, Ensayo Historioo-Critioo, p. 272, to. 
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^ey were not veiy successfdl, did not foil to aggravate 
the troubles of their countiy. 

The annals of Sancho IV. and his two immediate 
successors, Ferdinand IV. and Alfonso XI., 
present a series of unhappy and dishonourable SlrtL^ 
civil dissensions with too much rapidity to be S^*5j**^ 
remembered or even understood. Although a.d. i284. ' 
the Castilian nobility had no pretence to tibe Feni*"*™* 
original independence of the French peers, or aj>. 1295. 
to 3ie liberties of feudal tenure, they assumed f^f "JJ^ 
the same privilege of rebelling upon any pro- 
vocation from their sovereign. When such occurred, 
they seem to have been permitted, by legal custom, to 
renounce their allegiance by a solemn instrument, which 
exempted them from the penalties of treason.** A very 
few families composed an oligarchy, the worst and most 
ruinous condition of political society, alternately the 
favourites and ministers of the prince, or in arms against 
him. If unable to protect themselves in their walled 
towns, and by the aid of their faction, these Christian 
patriots retired to Aragon or' Granada, and excited an 
hostile power against their coimtry, and perhaps their 
religion. Nothing is more common in the Castilian 
history than instances of such defection. Mariana 
remarks coolly of the family of Castro, that they were 
much in the habit of revolting to the Moors.' This 
house and that of Lara were at one time the great rivals 
for power ; but from the time of Alfonso X. the former 
seems to have declined, and the sole family that came 
in competition with the Laras during the tempestuous 
period that followed was that of Haro, which possessed 
the lordship of Biscay by an hereditary title. The evils 
of a weak government were aggravated by the imfortu- 
nate circumstances in which Ferdinand IV. and Alfonso 
XI. ascended the throne ; both minors, with a disputed 
regency, and the interval too short to give ambitious 
spirits leisure to subside. There is indeed some apology 
for the conduct of the Laras and Haros in the character 
of their sovereigns, who had but one fevourite method 
of avenging a dissembled injury, or anticipating a sus- 

< MiiriMM, L xIlL c 11. gens per h»c tempore ad Maoroe ssepe 

' AlTarns Castrins pafrift alicpianto defecisse visa est L ziL c 12. See nlao ■ 
antoa, ntl nunis erat, renunciatft.— Castria chaptere If and 19. 
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pectcd treason. Sancho lY. assassinates Don Lope 
Haro in his palace at Valladolid. Alfonso XI. invites 
to court the infant Don. Juan, his first-cousin, and 
commits a similar violence. Such crimes may be found 
in the history of other countries, but they were nowhere 
so usual as in Spain, which was feu: behind France, 
England, and even Germany, in ci\dlization. 

But whatever violence and arbitrary spirit might be 
Peter the i^iputed to Sancho and Alfonso was forgotten 
Cruel. in the unexampled tyranny, of Peter the Cruel. 
A.D. 1360. ^ suspicion is frequently intimated by Mariana, 
which seems, m more modem times, to have gained 
some credit, that party malevolence has at least grossly 
exaggerated the enormities of this prince.* It is difficult, 
liowever, to believe that a number of atrocioxus acts un- 
connected with each other, and generally notorious 
enough in their circumstances, have been ascribed to 
any innocent man. The history of his reign, chiefly 
derived, it is admitted,, from the pen of an inveterate 
enemy. Lope de Ayala, chaises him with the murder of 
his wife, Blanche of Bourbon, most of his brothers and 
sisters, with Eleanor Gusman, their mother, many 
Castilian nobles, and miiltitudes of the commonalty; 
besides continual outrages of licentiousness, and espe- 
cially a pretended marriage with a noble lady of flie 
Castrian family. At length a rebellion was headed by 
his illegitimate brother, Henry count of Trastamare, 
with the assistance of Aragon and Portugal. This, 
however, would probably have failed of dethroning 
Peter, a resolute prince, and certainly not destitute of 



■ There is in general room enough for day, within the recollection of many per- 

scepticism as to the characters of men sons living when he wrote ? There may 

who are only known to us through their be a qnestion whether Richard UL 

enemies. ]^tory is full of calumnies, smothered his nephews in the Tower; 

and of calumnies that can never be butnobody can dispute that Henry YlU. 

effaced. But I really see no groimd for cut off Anna Boleyn's head, 

thinking charitably of Peter the Cruel. The passage from MatteoVillanl above- 

Froiasart, part i c. 230, and Matteo Vil- mentioned is as follows :— Gomtncib aspra- 

lani (in Script Rerum Italic, t xiv. mente a se far ubbidire, perchb temendo 

p. 63), the latter of whom died before the de' suoi baroni, trovb modo di far infieanare 

rebellion of Henry of Trastamare, speak 1' uno 1' altro, e prendendo cagione, gli 

of him much in the same terms as the comincib ad uccidere con le sue mani. £ 

Spanish historians. And why should in brieve tempo ne fece morire 25 e tra 

Ayala be doubted, when he gives a long suoi frateUi fece morire, kc 
list of murders committed in the face of 
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many faithful snpporters, if Henry had not inyoked the 
more powerful succour of Bertrand du Guesclin, and the 
companies of adventure, who, after the pacification 
between France and England, had lost the occupation 
of war, and retained only that of plunder. With mer- 
cenaries so disciplined it was in vain for Peter to 
contend ; but, abandoning Spain for a moment, he had 
recourse to a more powerful weapon from the same 
armoury. Edward the Black Prince, then resident at 
Bordeaux, was induced by the promise of Biscay to 
enter Spain as the ally of Castile ; and at the 
great battle of Navarette he continued lord of ^^* ^^** 
ike ascendant over those who had so often already been 
foiled by his prowess. Du Guesclin was made prisoner ; 
Henry fled to Aragon, and Peter remounted the throne. 
But a second revolution was at hand : the Black Prince, 
whom he had ungratefully offended, withdrew into 
Quienne ; and he lost his kmgdom and life in a second 
short contest with his brother. 

A more fortunate period began with the accession of 
Henry. His own reign was hardly disturbed House of 
by any rebellion; and though his successors, Twstamare. 
John I. and Henry III., were not altogether so aj>!7368.* 
unmolested, especially the latter, who ascended Jo*»» i- 
the throne in his minority, yet the troubles of Henry ni. 
their time were slight in comparison with those ^•** ^^•**- 
formerly excited by the houses of Lara and Haro, both 
of which were now happily extinct. Though Henry 
n.'s illegitimacy left him no title but popular choice, his 
queen was sole representative of the Cerdas, the oifspring, 
as has been mentioned above, of Sancho IV. *s elder 
brother, and, by the extinction of the younger branch, 
unquestioned heiress of the royal line. Some years after- 
wards, by the marriage of Henry III. with Catherine, 
daughter of John of Gaunt and of Constance, an illegiti- 
mate child of Peter the Cruel, her pretensions, such as 
they were, became mei^ed in the crown. 

No kingdom could be worse prepared to meet the 
disorders of a minority than Castile, and in johnii. 
none did the circumstances so frequently recur. aj).i406. 
John n. was but fourteen months old at his accession ; 
and but for the disinterestedness of his uncle Ferdinand, 
the nobility would have been inclined to avert the 
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danger by placing that prince upon the throne. In this 
instance, however, Castile suffered less from fection 
during the infancy of her sovereign than in his matu- 
rity. The queen dowager, at first jointly with Ferdi- 
nand, and solely after his accession to the crown of 
Ars^on, administered the government with credit. Fifty 
years had elapsed at her death m 1418 since the eleva- 
tion of the house of Trastamare, who had entitled them- 
selves to public affection by conforming themselves more 
strictly than their predecessors to the constitutional 
laws of Castile, which were never so well established 
as during this period. In external affairs their reigns 
were not what is considered as glorious. They were 
generally at peace with Aragon and Granada, 
A.D. 1386. g^^ ^^^ memorable defeat by the Portuguese at 
Aljubarrota disgraces the annals of John I., whose cause 
was as imjust as his arms were unsuccessful. This 
comparatively golden period ceases at the majority of 
John II. His reign was filled up by a series of con- 
spiracies and civil wars, headed by his cousins John 
and Henry, the infants of Aragon, who enjoyed very 
extensive territories in Castile, by the testament of their 
father Ferdinand. Their brother the king of Aragon 
frequently lent the assistance of his arms. John himself, 
the elder of these two princes, by marriage with the 
heiress of the kingdom of Navarre, stood in a double 
relation to Ccistile, as a neighbouring sovereign, and as 
a member of the native oligarchy. These cpn- 
fSiofM- spiracies were all ostensibly directed against 
L^a?^ the favourite of John II., Alvaro de Luna, who 
retained for five-and-thirty years an absolute 
control over his feeble master. The adverse faction 
naturally ascribed to this powerful minister every 
criminal intention and all public mischiefs. He was 
certainly not more scrupulous than the generality of 
statesmen, and appears to have been rapacious in accu- 
mulating wealth. But there was an energy and courage 
about Alvaro de Luna which distinguishes him from 
the cowardly sycophants who usually rise by the favour 
of weak princes ; and Castile probably would not have 
been happier under the administration of his enemies. 
His fete is among the memorable lessons of history. 
After a life of troubles endured for the sake of tlus 
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fovoiuite, sometiines a fugitive, sometimes a prisoner, 
his son heading rebellions against him, John II. siid- 
denly yielded to an intrigue of the palace, and adopted 
sentiments of dislike towards the man he had so long 
loYed. No substantial charge appears to have been 
brought against Alvaro de Luna, except that general 
malversation which it was too late for the king to object 
to him. The real cause of John's change of affection 
was, most probably, the insupportable restraint which 
the weak are apt to find in that spell of a commanding 
imderstanding which they dare not break ; the torment 
of living subject to the ascendant of an inferior, which 
has produced so many examples of fickleness in sove- 
reigns. That of John II. is not the least conspicuous. 
Alvaro de Luna was brought to a summary trial and 
beheaded; his estates were confiscated. He met his 
death with the intrepidity of Strafford, to whom he 
seems to have borne some resemblance in character. 

John n. did not long survive his minister, dying in 
1454, after a reign that may be considered as 
inglorious, compared with any except that of *"^ * 
his successor. If the father was not respected, the son 
fell completely into contempt. He had been governed 
by Pacheco, marquis of Villena, as implicitly as John by 
Alvaro de Luna. This influence lasted for some time 
afterwards. But the king inclining to transfer his con- 
fidence to the queen. Joanna of Portugal, and to one 
Bertrand de CueVa, upon whom common fsane had fixed 
as her paramour, a powerful confederacy of disaffected 
nobles was formed against the royal authority. In what 
degree Henry IV/s government had been improvident 
or oppressive towards the people, it is hard to determine. 
The chiefs of that rebellion, Carillo archbishop of Toledo, 
the admiral of Castile, a veteran leader of faction, and 
the marquis of Villena, so lately the king's favourite, 
were imdoubtedly actuated only by selfish ambition and 
revenge. They deposed Henry in an assembly 
of their faction at Avila with a sort of theatrical 
pageantry which has often been described. But modem 
histotians, struck by the appearance of judicial solemnity 
in this proceeding, are sometimes apt to speak of it as a 
national act ; wHle, on the contrary, it seems to have 
been reprobated by the majority of the Castilians as an 

VOL. n. c 
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andaciotis outrage upon a soyereign who, with many 
defects, had not been guilty of any excessive tyranny. 
The confederates set up Alfonso, the king's brother, and 
a civil war of some duration ensued, in which they had 
the support of Aragon. The queen of Castile had at this 
time borne a daughter, whom the enemies of Henry IV., 
and indeed no small part of his adherents, were deter- 
mined to treat as spurious. Accordingly, after the death 
of Alfonso, his sister Isabel was considered as heiress of 
the kingdom. She might have aspired, with the assist- 
ance of the confederates, to its immediate possession; 
but, avoiding the odium of a contest with her brother, 
Isabel agreed to a treaty, by which the succession was 
absolutely settled upon her. This arrangement 

^^' ' was not long afterwards followed by the union 
of that princess with Ferdinand, son of the king of Aragon. 
This marriage was by no means acceptable to a part of 
the Oastilian oligarchy, who had preferred a connexion 
with Portugal. And £is Henry had never lost sight of 
the interests of one whom he considered, or pretended to 
consider, as his daughter, he took the first opportunity 
of revoking his forced disposition of the crown and re- 
storing the direct line of succession in favour of the 
princess Joanna. Upon his death, in 1474, the right was 
to be decided by arms. Joanna had on her side the 
common presumptions of law, the testamentary disposi- 
tion of tiie late king, the support of Alfonso king of 
Portugal, to whom she was betrothed, and of several 
considerable leaders among the nobility, as the yoiuig 
marquis of Villena, the family of Mendoza, and the arch- 
bishop of Toledo, who, charging Ferdinand with ingrati- 
tude, hjBid quitted a party which he had above all men 
contributed to strengtiiien. For Isabella were the general 
belief of Joanna's illegitimacy, the assistance of Aragon, 
the adherence of a majority both among the nobles and 
people, and, more than sJl, the reputation of ability 
which both she and her husband had deservedly acquired. 
The scale was however pretty equally balanced, till the 
king of Portugal having been defeated at Toro in l476, 
Joanna's party discovered their inability to prosecute 
the war by themselves, and successively made their sub- 
mission to Fei*dinand and Isabella. 

The Castilians always considered themselves as subject' 
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to a legal and limited monarchy. For several ages the 
crown was elective, as in most nations of Gennan ^ 
origin, within the limits of one royal family/ uon of 
In general, of course, the public choice fell upon ^J^^^n 
the nearest heir; and it became a prevailing of the 
usage to elect a ^son during the lifetime of his *^^^ 
father, till about the eleventh century a right of here- 
ditary succession was clearly established. But the form 
of recognising the heir apparent's title in an assembly of 
the cortes has subsisted until our own time." 

In the original Gothic monarchy of Spain, civil as well 
as ecclesiastical affairs were decided in national councils, 
the acts of many of which are still extant, and National 
have been published in ecclesiastical collections, coandu. 
To these assemblies the dukes and other provincial go 
vemors, and in general the principal individuals of the 
realm, were siunmoned along with spiritual persons. 
This double aristocracy of church and state continued to 
form the great council of advice and consent in the first 
ages of the new kingdoms of Leon and Castile. The 
prelates and nobility, or rather some of the more dis- 
tinguished nobility, appear to have concurred in all 
general measures of legislation, as we infer from the 
preamble of their statutes. It would be against analog^-, 
as well as without evidence, to suppose that any repre- 
sentation of the commons had been formed in the earlier 
period of the monarchy. In the preamble of laws passed 
in 1020, and at several subsequent times during that 
and the ensuing century, we find only the bishops and 
mj^nats recited as present. According to the ^^j^ 
General Chronicle of Spain, deputies from the of depntJes 
CastiHan towns formed apart of cortes in 1169, *~°» towns. 
a date not to be rejected as incompatible with their 
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absence in 1 178. However, in 1188, the first year of the 
reign of Alfonso IX., they are expressly mentioned ; and 
from that era were constant and necessary parts of those 
general assemblies.' It has been seen already that the 
corporate towns or districts of Castile had early acquired 
considerable importance, arising less from commercial 
wealth, to which the towns of other kingdoms were 
indebted for their liberties, than from their utility in 
keeping up a military organization among the people. 
To this they probably owe their early reception into the 
cortes as integrant portions of the legislature, since we 
do not read that taxes were frequently demanded, till 
the extravagance of later kings, and their alienation of 
the domain, compelled them to have recourse to the 
national representatives. 

Every chief town of a concejo or corporation ought 
perhaps, by the constitution of Castile, to have received 
its regular writ for the election of deputies to cortes.^ 
But there does not appear to have been, in the best 
times, any uniform practice in this respect. At the 
cortes of Burgos, in 1315, we find one hundred and 
ninety-two representatives from more than ninety towns ; 
at those of Madrid, in 1391, one hundred and twenty-six 
were sent from fifty towns ; and the latter list contains 
names of several places which do not appear in the former." 
No deputies were present from the kingdom of Leon in 
the cortes of Alcala in 1348, where, among many im- 
portant enactments, the code of the Siete Partidas first 
obtained a legislative recognition.* We find, in short, a 
good deal more irregularity than during the same period in 
England, where the number of electing boroughs varied 
pretty considerably at every parliament. Yet the cortes 
of Castile did not cease to be a numerous body and a fair 
representation of the people till the reign of John 11. 
The first princes of the house of Trastamare had acted in 

* Enaayo EOst-Crit p. 11 ; Teoria de dambre de las cibdades h embiadoa de 

las Cortes, t i. p. 69. Marina seema cadacibdat 

to bave somewbat chaoged bis opbiion ^ Teoria de bis Cortes, p. 139. 

since the publication of the former work, * Id. p. 148. Geddes gives a list of 

where he inclines to assert that the cum- one hundred and twenty-sevra deputies 

mons were tnm the earliest times ad- from forty-eight towns to the cortes at 

mitted into the legislature. In 1188, Madrid in 1390.— MisoeUaneons TractSt 

the first year of the reign of Alfonso IX, voL iii. 

we find positive mention of la muche- * Id. p. 154. 
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all points with the advice of their cortes. But John II., 
and still more his son Henry IV., being conscious of their 
own nnpopidarity, did not venture to meet a full as- 
sembly of the nation. Their writs were directed only to 
certain towns — an abuse for which the looseness of pre- 
ceding usage had given a pretence.^ It must be owned 
ihat ^e people bore it in general very patiently. Many 
of the corporate towns, ioipoverished by civil warfare 
and other causes, were glad to save the cost of defraying 
their deputies' expenses. Thus, by the year 1480, only 
seventeen cities had retained privilege of representation. 
A vote was afterwards added for Granada, and three 
more in later times for Palencia, and the provinces of 
Estremadura and Galicia.*' It might have been easy 
perhaps to redress this grievance while the exclusion 
was yet fresh and recent. But the privileged towns, 
with a mean and preposterous selfishness, although their 
zeal for liberty was at its height, could not endure the 
only means of effectually securing it, by a restoration of 
elective franchises to their fellow citizens. The cortes 
of 1506 assert, with one c^ those bold falsifications upon 
which a popular body sometimes ventures, that ** it is 
established by some laws, and by immemorial usage, 
that eighteen cities of these kingdoms have the right of 
sending deputies to cortes, and no more ; *' remonstrating 
against the attempts made by some other towns to obtain 
the same privilege, which they request may not be con- 
ceded. This remonstrance is repeated in 1512.** 

From the reign of Alfonso XI-, who restrained the 
government of corporations to an oligarchy of magistrates, 
the right of electing members of cortes was confined to 
the ruling body, the bailiffs or regidores, whose number 
seldom exceeded twenty-four, and whose succession was 

b Sepades (aays John II. in 1442) que Toro, Sotia, VaUadolid. SalamancA, Se- 
en el ayuntamiento que yo flee en la govia, Avila, Madrid, Guadalaxara. and 
noble villa de VaUadolid .... log pro- Caenca. The representatives of these 
coradores de ciertas cihdades 4 villas de were sappoeed to vote not only for their 
miB reynoa que por mi mandado faeroo immediate oHutita^its, but for other 
Uamadoi. This language is repeated as a4Jacent towns. Thus Toro voted tsxr}^ 
to subaequent meetings, p. 166. lenda and the kingdom of Oalida, before 

^ Thd cities which retained tSbeii re- they obtained separate votes; Salamanca 

presentatkm in oortes were Burgos, To- for most of Estremadura; Guadalaxara 

Jedo (there was a constant dispvte for fen* Sigoensa and four hundred other 

pracedeaee between these two), Leon, towns. Teoria de las Cortes, p. 160, 368. 

Otsoada, Cordova. Murcia» Jaen, Zam(aa, ^ Iden* P* 161. 
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kept up by close election among themselves.' The people 
therefore had no direct share in the choice of representa- 
tives. Experience proved, as several instances in these 
pages will show, tluit even upon this narrow basis the 
deputies of Castile were not deficient in zeal for their 
country and its liberties. But it must be confessed tiiat 
a small body of electors is always liable to cor rupt 
influence and to intimidation. John II. and Henry IV . 
often invaded the freedom of election ; the latter even 
named some of the deputies.' Several energetic remon- 
strances were made in cortes against this fli^rant griev- 
ance. Laws were enacted and other precautions devised 
to secure the due return of deputies. In the sixteenth 
century the evil, of course, was aggravated. Charles and 
Philip corrupted the members by bribery." Even in 1 573 
the cortes are bold enough to complain that creatures of 
government were sent thither, ** who are always held for 
suspected by the other deputies, and cause disagreement 
among them." ** 

There seems to be a considerable obscurity about the 
constitution of the cortes, so for as relates to the 
SdtSSw)- *wo higher estates, the spiritual and temporal 
rai nowjEy nobiHty . It is admitted that down to the latter 
" ^'^**** part of the thirteenth century, and especially 
before the introduction of representatives from the com- 
mons, they were summoned in considerable nmnbers. 
But liie writer to whom I must almost exclusively refer 
for the constitutional history of Castile contends that 
from the reign of Sancho IV. they took much less share 
and retained much less influence in the deliberation of 
cortes.' There is a remarkable protest of the archbishop 
of Toledo, in 1295, against the acts done in cortes, be- 
cause neither he nor the other prelates had been admitted 
to their discussions, nor given any consent to their reso- 
lutions, although such consent was felsely recited in the 
laws enacted therein.*" This protestation is at least a 

* Teoria de las Cortet, p. 86, 19T. sobre las otras coeas que hf foeren trac- 

t Idem, p. 199. tadas et fechas, et sennaladamente sobre 

K Idem, p. 213. los fechos de los oonsc^ de las hei* 

^ p. 302. uandades et de laspeticioDes que ftieron 

i p. 67. feduu de sa parte, et sobre los otorg»- 

- k ProtestamoB que desde aqof venlmos mentos que les flcieron, et solnre los pre- 

noD ftiemos Ikmuiilos i oqdsqJo, ni i( los vileglos que por est* naxon les taenm 

tratados soore los fechos del reyno, ni otoi^gados; mas ante ftaemosende apa^- 
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tegtimony to the constitutional rights of the prelacy, 
which indeed all the early history of Castile, as well as 
the analogy of other govemmente, conspires to demon- 
strate. In the fourteenth and fifteenth centuries, how- 
ever, they were more and more excluded. Kone of the 
prelates were summoned to the cortes of 1299 and 1301 ; 
none either of the prelates or nobles to those of 1370 
and 1373, of 1480 and 1505. In all the latter cases, 
indeed, such members of both orders as happened to be 
present in the court attended the cortes — a fact which 
seems to be established by the language of the statutes."* 
Other instances of a similar kind may be adduced. Never- 
theless, the more usual expression in the preamble of 
laws reciting those summoned to and present at the cortes, 
though subject to considerable variation, seems to imply 
that all the three estates were, at least nominally and 
according to legitimate forms, constituent members of 
Hie national assembly. And a chronicle mentions, under 
the year 1406, the nobility and clergy as deliberating 
separately, and with some difference of judgment, from 
the deputies of the commons.*^ A theory, indeed, which 

tados et estrannados et secados ezpresar henuanos 4 los anoUqras, 4 los obispoe, 

mente nos et los otros perlados et riooa e con los rioos homes de Castella, 4 de 

homes et los ^oedalgo ; et non ftie hf Leon, 4 con htmies buenos de las villas 

cosa fecha con nnestro c(Hisejo. Otrosf de Castella, 4 de I^eon, que foeron con- 

protestamos por razon de aquello que migo en Valladolit, sobre muchas cosas, 

dice en los previlegios que les otorgaron, kc (Alfonso X. in 12&8.) Mandamos 

que fneren los perlados llamados, et que enviar llama por cartas del tei 4 nuestras 

eran otorgados de consentimiento et de l( les infantes 4 perlados e rices homes 4 

Yoluntad delloe, que non fuemos hf pre- in&nzoncs e caballeros e homes buenos 

sentes ni llamados nin fii^ fecho con de las cibdades 6 de las villas de los rey- 

nuestra voluntad, nin consentiemos, nin nos de CastUia et de Toledo 4 de Leon 4 

conseutimos en elloe, kc p. 12, de las Estramaduras, 4 de Oallicia k de 

^ Teoria de las Cortes, p. 74. las Asturias 4 del Andalusia. (Writ of 

" t ii. p. 234. Marina is influenced summons to cortes of Burgos in 1316.) 

by a prejudice in &vour of the abortive Con acuerdo de los perlados ^ de los 

Spanish constitutioi of 1612, which ex- ricx>8 homes 4 procuradores de las db- 

cluded the temporal and spiritual aristo- dades 4 villas 4 logares de los uuestros 

cracy lixHn a place in the legislature, to reynos. (Ordinances of Toro in 1371.) 

imagine a similar form of government in Estanho hf con ^ el infante Don Fer- 

ancient times. But his own work tar- rando, &c., 4 otros perlados 4 condes 4 

nishes abundant reasons, if I am not ricos homes e otros del consejo del sefior 

mistaken, to .modify this opinion very rei, 4 otros caballeros 4 escuderos, 4 lue 

essentially. A few out of many instances procuradores de las cibdades 4 villas 4 

may be adduced from the enacting words logares de sus reynos. (Cortes of 1391.) 

of statutes, which we /consider in Eng- Los tres estados que deben venir 4. las 

land as good evidences to establish a cortes 4 ayuntamientos segunt se debe 

constitutional theory. Sepades que yo &cer e es de buena costumbre autigua. 

hubemio acuerdo ^miocons^o con mios (Cortes of 1393.) This last passage is 
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ehould exclude the great territorial aristocracy from their 
place in oortes, would expose the dignity and legislative 
rights of that body to imfavonrahle inferences. But it is 
manifest that the king exercised very freely a prerogative 
of calling or omitting persons of both the higher orders 
at his discretion. The bishops were numerous, and many 
of their sees not rich ; while the same objections of in- 
convenience applied perhaps to the ricoshombres, but 
far more forcibly to the lower nobility, the hijosdalgo 
or caballeros. Castile never adopted the institution of 
deputies from this order, as in the States General of 
France and some other countries, much less that liberal 
system of landed representation, which forms one of the 
most admirable peculiarities in our own constitution. It 
will be seen hereafter that spiritual and even temporal 
peers were summoned by our kings with much irregu- 
larity ; and the disordered state of Castile through almost 
every reign was likely to prevent the establii3mient of 
any fixed usage in this and most other points. 

The primary and most essential characteristic of a 
lUj^tof limited monarchy is that money can only be 
taxation, levied upon the people through the consent of 
their representatives. This principle was thoroughly 
established in Castile ; and the statutes which enforce it, 
the remonstrances which protest against its violation, 
bear a lively analogy to corresponding circumstances in 
the history of our constitution. ' The lands of the nobi- 
lity and clergy were, I believe, always exempted from 
direct taxation — an immunity which perhaps rendered 
the attendance of the members of those estates in the 
cortes less regular. The coi-porate districts or concejos, 
which, as I have observed already, differed from the 
communities of France and England by possessing a large 
extent of territory subordinate to the principal town, 



apparently oondnsive to prove that three tf las personas singnlares de uno y otro 

estates, the saperior clergy, the nobility, estado. t. i. p. 69. That great citizen, 

and the commons, were essential mem- Jovellanos, appears to have bad much 

bers of the Legislature in Castile, as they wiser notions of the ancient government 

were in France and England ; and one is of his country, as well as of tiie sort of 

astonished to read in Marina that no reformation which she wanted: as we 

fUtaron i, ningnna de las formalidades de may infer from pt^ssages in his Memoria 

derecho los monarcas que no tuvieron ieas compatriotas, Comfia, 1811, quoted 

por oportuno llamar i cortes para seme- by Marina for the purpose of censure, 
jantes actos ni al clero ni u la nobleza nl 
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were bound by their charter to a stipulated annnal pay- 
ment, the price of their franchises, called moneda forera." 
Beyond this sum nothing could be demanded without 
the consent of the cortes. Alfonso VIII., in 1177, 
applied for a subsidy towards carrying on the siege of 
duenca. Demands of money do not however seem to 
have been very usual before the prodigal reign of 
Alfonso X. That prince and his immediate successors 
were not much inclined to respect the rights of their 
subjects ; but they encoimtered a steady and insuperable 
resistance. Ferdinand IV., in 1307, promises to raise no 
money beyond his legal and customary dues. A more 
explicit law was enacted by Alfonso XI. in 1328, who 
bound himself not to exact from his people, or cause 
them to pay any tax, either partial or general, not 
hitherto established by law, witiiout the previous grant 
of all the deputies convened to the cortes.** This aboli- 
tion of illegal impositions was several times confirmed 
by the same prince. The cortes, in 1393, having made 
a grant to Henry III., annexed this condition, that 
** since they had granted him enough for his present 
necessities, and even to lay up a part for a future 
exigency, he should swear before one of the archbishops 
not to take or demand any money, service, or loan, or 
anything else, of the cities and towns, nor of individuals 
belonging to them, on any pretence of necessity, until 
<he three estates of the kingdom should first be duly 
sommoned and assembled in cortes according to ancient 
usage. And if any such letters requiring money have 
been^ written, that they shall be obeyed and not complied 
mth."'^ His son, John II., having violated this constitu- 
tional privilege on the allegation of a pressing necessity, 
the cortes, in 1420, presented a long remonstrance, 

^ Marina, Ensayo HisL-CrIt cap. 168 ; dos primeramente tf oortes 4 otorgado 

Teoria de las Cortes, t. ii. p. 387. This por todos los procaradores qua hf ve- 

is expressed in one of their ftieros, or nieren. p. 388. 

charters : Libert et ingenoi semper doa- *i Obedeeidas 4 non cumpUdas. This 

iieatis, reddendo mihi et snccessoribus expression oocnrs ft«quently in pro- 

meis in ttnoquoqne anno in die Pente- visions made against illegal acts of the 

oostet de onaqnaqne domb 12 denarioe; orown; and is characteristic of the sin- 

et, mihi com bonft voluntate veetrft fece- gnlar respect with which the Spaniards 

ritis, nullum servitium faciatis. always thou|^t it right to treat their 

F De los con echar nin mandar pagar sovereign, while they were resisting the 

pedio desaforado ninguno, especial nin abuses of his authority. 
(eneraU en toda mi tierra, sin ser llama- 
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couched in very respectful but equally firm language^ 
wherein they assert ** the good custom, founded in reason 
and in justice, that the cities and towns of your king^ 
doms shall not be compelled to pay taxes or requisitions, 
or other new tribute, unless your highness order it by 
advice and with the grant of the said cities and towns, 
and of their deputies for them." And they express their 
apprehension lest this right should be infringed, because, 
as they say, ** there remains no other privilege or liberty 
which can be profitable to subjects if this be shaken." ' 
The king gave them as full satisfaction as they desired 
that his encroachment should not be drawn into prece- 
dent. Some fresh abuses during the unfortunate reign 
of Henry IV. produced another declaration in equally 
explicit language, forming part of the sentence awarded 
by the arbitrators to whom the differences between the 
king and his people had been referred at Medina del 
Campo in 1465.* The catholic kings, as they are emi- 
nently called, Ferdinand and Isabella, never violated 
this part of the constitution ; nor did even Charles I^ 
although sometimes refused money by the cortes, 
attempt to exact it without their consent.' In the Keoo- 
pilacion, or code of Castilian law published by Philip II., 
we read a positive declaration against arbitrary imposi- 
tion of taxes, which remained unaltered on the face of 
the statute-book till the present age." The law was 
indeed frequently broken by Philip II. ; but the cortes, 
who retained throughout the sixteenth century a degree 
of steadiness and courage truly admirable when we con- 

' La buena ooetombre 4 possessioa endo prlmero accordado con los perladoB 

fundada en razon 4 en Jnsticia que las 4 grandes de sns rejnos, 4 con los otros 

dbdades 4 villas de vuestros reinos tenian que A la sazon residieren en su cons^o, 4 

de no ser mandado coger monedas 4 pe- seyendo para ello Uamados los procura* 

dldos nin otro tributo nuevo alguno &a. dores de las dbdades e villas de sus rey- 

los vuestoos reinos sin que la vuestra se- nos, que para las tales cosas se suelen 4 

fioria lo &ga 4 ordene de conscjo 4 con acostumbran llamar, 4 seyendo per los 

otorgamiento de las cibdades 4 villaa de dichoe procnradores otorgado el dicfao 

los vuestros reinos ^ de sua procnradores pedimento 4 monedas. t ii. p. 391. 

en su nombre .... no queda otro * Marina has published two letters 

previlegio ni libertad de que los stibditos from Charles to the city of Toledo, in 

puedan gosar ni aprovedhar quebrantado 1 542 and 1548. requesting them to instruct 

el sobre dicho. t iii. p. 30. their deputies to consent to a fhrtber 

* Dedaramos 4 ordenamoe, que el grant of money, which they had refused 

dicho seftor rei nin los otros reyes que to do without leave of their constituents, 

despues del fueren non echan nin repar- t. iiL p. 180, 187. 

tan uin pidan pedidos nin monedas en sus " t. iL p. 393. 
reynoe, salvo por gran necessidad, 4 sey- 
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fdder their political weakness, did not cease to remonstrate 
with that suspicions tyrant, and recorded their unavail- 
ing appeal to the law of Alfonso XT., ** so ancient and 
just, and which so long time has been used and ob- 
served." * 

The free assent of the people by their representatives 
to grants of money was by no means a mere mat- q^^^ ^^ 
ter of form. It was connected with other essen- cortea over 
tial rights indispensable to its effectual exercise ; "P«"^*n«« 
those of examining public accounts and checking the 
expenditure. The cortes, in the best times at least, 
were careful to grant no money until they were assured 
that what had been already levied on their constituents 
had been properly employed.' They refused a subsidy 
in 1390 because they had already given so much, and, 
" not knowing how so great a sum had been expended, 
it would be a great dishonour and mischief to promise 
any more." In 1406 they stood out a long time, and at 
length gave only half of what was demanded.* Charles I. 
attempted to obtain money in 1527 from the nobility 
as well as commons. But the former protested that 
" their obligation was to follow the king in war, where- 
fore to contribute money was totally against their privi- 
lege, and for that reason they coidd not acquiesce in his 
Daajesty's* request." • The commons also refused on this 
occasion. In 1538, on a similar proposition, the superior 
and lower nobility (los grandes y caballeros) ** begged 
with all humility that they might never hear any more 
of that matter."^ 

* En las cortes de aflo de 70 y en las gnarde la dicha lei, y qne no solamente 

de 76 pedimos ^ v.m. ftiese servide de no ban oessado las neceflsidades de los snb* 

poner nnevos impuestoe, rentas, pechos, ditos y natondes de v. m. pero antes 

ni derechoB ni otros tribntoe particulares crecen de cada dia: vuelve i suplicar tf 

ni generales sin Junta del reyno en cortes, r. m. sea servido concederie lo susodicho, 

como estiK dispoesto por lei del sefior rei y que las nuevM rentas pecbos y dere- 

Don Alonso, y se signified ^ v.m. el dafio chos se quiten, y que de aquf adelante 

grande que con las nuevas rentas babia se gnarde la dicha lei del sefior rei Don 

readbido el reino, suplicando tf v. m. Alonso, oomo tan antigna y Justa y qne 

fliese servido de mandarle aliviar y des- tanto tiempo se usd y guardd. p. 395. 

cai^^, y qne en lo de adelante se les Tbis petition was in 1579. 

Idciease merced de gnardar las dicbas ^ Marina, t. ii. p. 404, 406. 

\eyw reales, y que ne se impusiessen ' p. 409. 

nuevas rentas sbi sn asistencia; pues * Pero que contribuir i la gnerra oon 

podria V. m^ estar satisfecho de que el ciertas sumas era totalmente opuesto i 

reino airve en las cosas necessarias ocm sus previleglos, 4 asi que no podrian 

toda lealtad y hasta ahora no se ba pro- acomodarse i( lo que s. m. deaeaba.— 

veido lo sosodleho; y el reino por la p. 411. 

•bUgMdcQ qne tlene i pedir K v. m. ^ Marina, t ii.;p. 41L 
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The contributions granted by corfces were assessed and 
collected by respectable individuals (hombres buenos) 
of the several towns and villages.*' This repartition, as 
the French call it, of direct taxes is a matter of the high- 
est importance in those countries where they are imposed 
by means of a gross assessment on a district. The pro- 
duce was paid to the royal council. It could not be 
applied to any other purpose than that to which the tax 
had been appropriated. Thus the cortes of Segovia, in 
1407, granted a subsidy for the war j^ainst Granada, on 
condition " that it should not be laid out on any other 
service except this war ;" which they requested the queen 
and Ferdinand, both regents in John II.'s minority, to 
confirm by oath. Part, however, of the money remaining 
imexpended, Ferdinand wished to apply it to his own 
object of procuring the crown of Aragon ; but the queen 
first obtained not only, a release from her oath by the 
pope, but the consent of the cortes. They continued to 
insist upon this appropriation, though ineflfectually, 
under tilie reign of Charles I.** 

The cortes did not consider it beyond the line of their 
duty, notwithstanding the respectful manner in which they 
always addressed the sovereign, to remonstrate against 
profuse expenditure even in his own household. They 
told Alfonso X. in 1258, in the homely style of that age, 
that they thought it fitting that the king and his wife 
should eat at the rate of a hundred and fifty maravedis a 
day, and no more ; and that the king should order his 
attendants to eat more moderately than they did.' They 
remonstrated more forcibly against the prodigality of 
John II. Even in 1559 they spoke with an undaunted 
Castilian spirit to Philip II : — ** Sir, the expenses of your 
royal establishment and household are much increased ; 
and we conceive it would much redound to the good of 
these kingdoms that your majesty should direct them to 
be lowered, both as a relief to your wants, and that all the 
great men and other subjects of yoiir majesty may take 
example therefrom to restrain the great disorder and 
excess they commit in that respect." ' 

'^ Marina, tlL p. 399. estado y mesa son mnj cresddos, y en- 

d p. 412. tendemoe que oofnvernia mucho al Men 

* p. 417. de estos relnos qne v. m. loe mandaase 

t Senhor, los gastos de vuestro real moderar, asf para algon remedio de sut 



Spain. THEIR FORMS. 29 

The forms of a Castilian cortes were analogous to those 
of an English parliament in the fourteenth cen- Foniu«f 
tury. They were summoned by a writ almost ^« «**«• 
exactly coincident in expression with that in use among 
us.« The session was opened by a speech from the 
chancellor or other chief officer of the court. The depu- 
ties were invited to consider certain special business, 
and commonly to grant money.** After the principal 
affairs were despatched tliey conferred together, and, 
having examined the instructions of their respective 
constituents, drew up a schedule of pe^titions. These 
were duly answered one by one ; and from the petition 
and answer, if favourable, laws were afterwards drawn 
up where the matter required a new law, or promises of 
redress were given if the petition related to an abuse 
or grievance. In the struggling condition of Spanish 
liberty under Charles I., the crown began to neglect 
answering the petitions of cortes, or to use unsatisfeictory 
generalities of expression. This gave rise to many 
remonstrances. The deputies insisted in 1523 on having 
answers before they granted money. They repeated the 
same contention in 1525, and obtained a general law 
inserted in the Eecopilacion enacting that the king 
should answer all their petitions before he dissolved the 
assembly.' This, however, was disregarded as before; 
hut the cortes, whose intrepid honesty under Philip II. 
so often attracts our admiration, continued as late as 
1586 to appeal to the written statute and lament its vio- 
lation.^ 

According to the ancient fundamental constitution of 
Castile, the king did not legislate for his sub- ^^^ ^^ 
jeets v^thout their consent. The code of the cortes in 
Visigoths, called in Spain the Fuero Jusgo, was i*«*8J»**<'°' 
enacted in public councils, as were also the laws of the 
early kings of Leon, which appears by the reciting 
words of flieir preambles." This consent was originally 

neoenidadefl, oomo para que de v. m. to- k p. 388-804. 

men ^emplo totos loe graDdes y cabal- ™ t. ii. p. 202. The acts of the oortea 

leros y otroe sabditoe de v. m. en la gran of Leon in 1020 run thus: Omnes pon- 

desordeQ y exceawM que haoen en las tlflc«s et abbates et optimates regni Hla- 

<D«s sobiedidias. p. 437. panlsB Jussu Ipslns regis talia decreta de« 

S Marina, t i. p. 175 ; t. iii. p. 103. crevimus qu|a flrmiter teneantnr ftitorit 

b t. i. p. 278. , temporibus. So those of Salamanca in 

t p. 301. 1178 : Ego rex Femandus inter cmtmm 
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given only by the higher estates, who might be con- 
sidered, in a large sense, as representing the nation, 
though not chosen by it; bnt from the end of the 
twelfth century by the elected deputies of the commons 
in Cortes. The laws of Alfonso X. in 1258, Aose of the 
same prince in 1274, and many others in subsequent 
times, are declared to be made with the consent (con 
acuerdo) of the several orders of the kingdom. More 
commonly, indeed, the preamble of CasiSian statutes 
only recites their advice (consejo) ; but I do not know 
that any stress is to be laid on this circumstance. The 
laws of the Siete Partidas, compiled by Alfonso X., did 
not obtain any direct sanction till the famous cortes of 
Alcala, in 1348, when they were confirmed aLmg with 
. several others, forming altogether the basis of the sta- 
' tute-law of Spain.' Whether they were in fact received 
before that time has been a matter controverted among 
Spanish antiquaries, and upon the question of their 
legal validity at the time of their promulgation depends 
an important point in Castilian history, the disputed 
right of succession between* Sancho IV. and the infants 
of la Cerda ; the former claiming under the ancient 
customary law, the latter under the new dispositions of 
the Siete Partidas. If the king could not legally change 
the established laws without consent of his cortes, as 
seems most probable, the right of representative succes- 
sion did not exist in favour of his grandchildren, and 
Sancho IV. cannot be considered as an usurper. 

It appears, upon the whole, to have been a constitu- 
tional principle, that laws could neither be made nor 
annulled except in cortes. In 1506 this is claimed by 
the deputies as an established right.** John I. had long 
before admitted that what was done by cortes and gene- 
ral assemblies could not be undone by letters missive, 

qua cum episoopis et abbatibos regni vions authority of the Siete Partidas, and 

nofltri et quamplurimis aliis religiosis, in fovour of the infants of la Cerda. 
cum comitibus terrarum et principibns *> Loe reyes establideron que cuando 

et rectoribus provindarum, toto posse hubiesen de haoer leyes, para que fuesen 

tenenda statuimus apud Salamancam. provechosas £ bus reynos y cada provin- 
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but by such cortes and assemblies alone.''' For the kings 
of Castile had adopted the English practice of dispensing 
with statutes by a non obstante clause in their grants. 
But the cortes remonstrated more steadily against this 
abuse than our own parliament, who suffered it to re- 
main in a certain degree till Ihe Kevolution. It was 
several times enacted upon their petition? especially 
by an explicit statute of Henry II., that grants and 
letters patent dispensing with statutes should not be 
obeyed.'* Nevertheless, John II., trusting to force or 
the servility of the judges, had the assurance to dis- 
pense explicitly with this very la"\v .' The cortes of 
Valladolid, in 1442, obtained fresh promises and enact- 
ments against such an abuse. Philip I. and Charles I. 
began to legislate without asking the consent of cortes ; 
this grew much worse under Philip II., and reached its 
height under his successors, who entirely abolished 
all constitutional privileges.* In 1655 we find a peti- 
tion that laws made in cortes should be revoked no- 
where else. The reply was such as became that age : 
" To this we answer, that we shall do what best suits 
our government." But even in 1619, and still after- 
wards, the patriot representatives of Castile continued 
to lift an unavailing voice against illegal ordinances, 
though in the form of very humble petition; perhaps 
the latest testimonies to the expiring liberties of their 
country.' The denial of exclusive legislative authority 
to the crown must, however, be understood to admit 
the legality of particular ordinances designed to 
strengthen the king's executive government." These, 
no doubt, like the royal proclamations in England, ex- 
tended sometimes very far, and subjected the people 
to a sort of arbitrary coercion much beyond what our 
enlightened notions of freedom would consider as re- 
ooncileable to it. But in the middle ages such tem- 
porary commands and prohibitions were not reckoned 
strictly legislative, and passed, perhaps rightly, for 

P Lo que es fecho por cortes 6 por t Ha suplicado el relno i v. m. uo se 

aynntamientos que non se pueda digfacer promulgaen nuevas leyes, ni en todo ni 

por las tales cartas, salvo por ajunta- en parte las anligoas se alteren, sin que 

mientos 6 cortes. Teoria de las Cortes, sea por cortes .... y por ser de tanta 
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inevitable consequences of a scanty code and short sech 
sions of the national council. 

The kings were obliged to swear to the observsmce of 
laws enacted in cortes, besides their general coronation 
oath to keep the laws and preserve the liberties of their 
people. Of this we find several instances from the 
middle of the thirteenth century, and the practice con- 
tinued till the time of John 11., who, in 1433, on being 
requested to swear to the laws then enacted, answered 
that he intended to maintain them, and consequently no 
oath was necessary; an evasion in which the cortes 
seem unaccountably to have acquiesced.* The guar- 
dians of Alfonso XI. not only swore to observe all that 
had been agreed on at Burgos in 1315, but consented 
that, if any one of them did not keep his oath, the people 
should no longer be obliged to regard or obey him as 
regent.^ 

It was customary to assemble the cortes of Castile for 
otber riKhts ^^^7 purposes besides those of granting money 
of the and concurring in legislation. They were sum- 

cortes. moned in every reign to acknowledge and con- 
firm the succession of the heir apparent ; and upon his 
accession to swear allegiance.* These acts were, how- 
ever, little more than formal, and accordingly have been 
preserved for the sake of parade after all the real dignity 
of the cortes was annihilated. In the fourteenth and 
fifteenth centuries they claimed and exercised very 
ample powers. They assumed the right, when questions 
of regency occurred, to limit the prerogative, as well as 
to designate the persons who were to use it.* And the 
frequent minorities of Castilian kings, which were unfa- 
voin-able enough to tranquillity and subordination, 
served to confirm these parliamentary privileges. The 
cortes were usually consulted upon all material business. 
A law of Alfonso XI. in 1328, printed in the Kecopila- 
cion or code published by Philip 11., declares, " Since 
in the arduous affairs of our kingdom the counsel of our 
natural subjects is necessary, especially of the deputies 
from our cities and towns, therefore we ordain and com- 
mand that on such great occasions the cortes shall be 

* Teoriadela8Corte6,tLp.306. « 1 1. p. 33 ; t. iL p. 24. 

' L iiL p. 62. *» p. 23a 
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asflembled, and counsel shall be taken of the three 
estates of our kingdoms, as the kings our forefSeithers 
have been used to do." ^ A cortes of John II., in 1419, 
claimed this right of being consulted in all matters of 
importance, with a warm remonstrance against the 
alleged violation of so wholesome a law by the reigning 
prince ; who answered, that in weighty matters he had 
acted, and would continue to act, in conformity to 
it.*" What should be intended by great and weighty 
affairs might be not at all agreed upon by the two par- 
ties ; to each of whose interpretations these words gave 
pretty ftdl scope. However, the current usage of the 
monarchy certwnly permitted much authority in public 
deliberations to the cortes. Among other instances, 
wliioh indeed will continually be found in the common 
civil histories, the cortes of Ocana, in 1469, remonstrate 
with Henry IV. for allying himself with England rather 
than France, and give, as the first reason of complaint, 
that, ** according to the laws of yonr kingdom, when the 
kings have anyQiing of great importance in hand, they 
ought not to undertaJce it without advice and knowledge 
of the chief towns and cities of your kingdom."** This 
privilege of general interference was asserted, like other 
ancient rights, imder Charles, whom they strongly lu^ed, 
in 1548, not to permit his son Philip to depart out of the 
realm.* It is hardly necessary to observe, that, in such 
times, they had little chance of being regarded. 

Tlie kings of Leon and Castile acted, during the inter- 
val of the cortes, by the advice of a smaller coun- coxracii of 
cil, answering, as it seems, almost exactly to the Castue. 
king's ordinary council in England. In early ages, before 
the introduction of the commons, it is sometimes difficult 
to distinguish this body from the general* council of the 
nation ; being composed, in fact, of the same class of 
persons, though in smaller numbers. A similar difficulty 
applies to the English history. The nature of their pro- 
ceedings seems best to ascertain the distinction. All 
executive acts, including those ordinances which may 

b Teoria de las Cortes, t i. p. 31. deben facer sin consejo 6 sabidnria de las 
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appear rathor of a legislative nature, all grants and 
charters, are declared to be with the assent of the court 
(curia), or of the magnats of the palace, or of the chiefe 
or nobles.' This privy council waa an essential part of 
all European monarchies; and, though the sovereign 
might be considered as free to call in the advice of whom- 
soever he pleased, yet, in fact, the princes of the blood 
and most powerful nobility had anciently a consti- 
tutional right to be members of such a council, so that 
it formed a very material check upon his personal 
authority. , 

The council underwent several changes in progress of 
time which it is not necessary to enumerate. It was 
justly deemed an important member of the constitution, 
and the cortes showed a laudable anxiety to procure its 
composition in such a manner as to form a guarantee for 
the due execution of laws after their own dissolution. 
Several times, especially in minorities, they even named 
its members or a part of them ; and in the reigns of 
Henry III. and John II. they obtained the privilege of 
adding a permanent deputation, consisting of four per- 
sons elected out of their own body, annexed as it were 
to the coimcil, who were to continue at the court during 
the interval of cortes and watch over the due observance 
of the laws.*f This deputation continued as an empty 
formality in the sixteenth century. In the council the 
king was bound to sit personally three days in the 
week. Their business, which included the whole execu- 
tive government, was distributed with considerable 
accuracy into what might be despatched by the council 
alone, under their own seals and signatures, and what 
required the royal seal.** The consent of this body was 
necessary for almost every act of the crown ; for pen- 
sions or grants of money, ecclesiastical and political 
promotions, and for charters of pardon, the easy conces- 
sion of which was a great encouragement to the homi- 
cides so usual in those ages, and was restrained by some 
of our own laws.* But the council did not exercise any 
judicial authority, if we may believe the well-informed 

f Cum asBensn magnatom palatit : Cum las Cortes, t iii. p. 325 

consilio curiae meae : Cum oonsilio et bene- 8 t IL p. 346. 

placito omnium principum meorum, nullo h p. 354. 

oontradioente nee redamente. Teoria de i p. 360, 362, 372. 
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autiior from whom I have learned these particulars ; un- 
like in this to the ordinary council of the kings of 
England. It was not until the days of Ferdinand and 
Isabella that this, among other innovations, was intro- 
duced.'' 

Civil and criminal justice was administered, in the 
first instance, by the alcaldes, or mimicipal j^jj^^j^ 
judges of towns; elected within themselves, trationof 
originally, by the community at large, but, in ^'"*^*»- 
subsequent times, by the governing body. In other 
places a lord possessed the right of jurisdiction by grant 
from the crown, not, what we find in countries where 
the feudal system was more thoroughlv established, as 
incident to his own territorial superiority. The kings, 
however, began in the thirteenih century to appoint 
judges of their own, called corregidores, a name which 
seems to express concurrent jurisdiction with the regi- 
dores, or ordinary magistrates." The cortes frequency 
remonstrated against this encroachment. Alfonso XI. 
consented to withdraw his judges from all corporations 
by which he had not been requested to appoint them." 
Some attempts to interfere with the municipal authorities 
of Toledo produced serious disturbances under Henry III. 
aud John II.° Even where the king appointed magis- 
tmtes at a city's request, he was bound to select them from 
among the citizens.^ From this immediate jurisdiction 
an appeal lay to the adelantado or governor of the pro- 
vince, and from thence to the tribunal of royal alcaldes.** 
The latter, however, could not take cognizance of any 
cause depending before the ordinary judges ; a contrast 
to Uie practice of Aragon, where the justiciary's right of 
evocation (juris firma) was considered as a principal 
safe^ard of public liberty.' As a court of appeal, the 
royal alcaldes had the supreme jurisdiction. The king 
coTiId only cause their sentence to be revised, but neither 
alter nor revoke it.* They have continued to the present 
day as a criminal tribunal ; but civil appecds were trans- 
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ferred by the ordinances of Tore in 1371 to a new cotirt, 
gtyled the king's audience, which, though deprived under 
Ferdinand and his successors of part of its jurisdiction, 
still remwns one of the principal judicatures in Castile.' 
No people in a half-civilised state of society have a 

full practical security against particular acts of 
Sm^of arbitrary power. They were more common 
S^Ss"!^ perhaps in Castile than in any other European 

monarchy which professed to be free. Laws 
indeed were not wanting to protect men's lives and 
liberties, as weU as their properties. Ferdinand IV., 
in 1299, agreed to a petition that "justice shall be 
executed impartially aooorduig to law and right; and 
that no one shall be put to death or imprisoned, or de* 
prived of his possessions, without trial, and that this be 
better observed than heretofore."" He renewed the 
same law in 1307. Nevertheless, the most remarkable 
circumstance of this monarch's history was a violation 
of so sacred and apparently so well-established a law. 
Two gentlemen having been accused of murder, Ferdi- 
nand, without waiting for any process, ordered Hiem 
to instant execution. They summoned him with their 
last words to appear before the tribunal of God in 
thirty days ; and his death within the time, which has 
given him the surname of the Smnmoned, might, we 
may hope, deter succeeding sovereigns fijom iniquity so 
flagrant. But from the practice of causing their enemies 
to be assassinated, neither law nor conscience could 
withhold them. Alfonso XI. was more than once guilty 
of this crime. Yet he too passed an ordinance in 1325 
that no warrant should issue for putting any one to 
death, or seizing his property, till he should be duly 
tried by course of law. Henry 11. repeats the same law 
in very explicit language.' But the civil history of 

t Teoria de las Gortes, t IL p. 292-302. fieta aqTi£ Marina, Ensayo Hist.-Gritico, 
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Spain displays several violations of it. An extraordinaiy 
prerogative of committing murder appears to have been 
admitted in early times by several nations who did 
not acknowledge tmlimit^ power in their sovereign.' 
Before any regular police was established, a powerful 
criminal might have been secure from all punishment, 
but for a notion, as barbarous as any which it served 
to connteract, that he could be lawftdly killed by the 
personal mandate of the king. And the frequent attend- 
ance of sovereigns in their courts of judicature might 
lead men not accustomed to consider the indispensable 
necessity of legal forms to confound an act of assassina- 
tion wilii the execution of justice. 

Though it is very improbable that the nobility were not 
considered as essential members of the cortes, Q^f^^^ 
they certainly attended in smaller numbers iBciMoftbe 
than we should expect to find from ihe great ^^^^T- 
legislative and deliberative authority of fiiat assembly^ 
This arose chiefly from the lawless spirit of that martial 
aristocracy which placed less confidence in the con- 
stitutional methods of resisting arbitraiy encroachment 
than in its own armed combinations.' Such confederacies 
to obtain redress of grievances by force, of which there 
were five or six remarkable instances, were called Her- 
mandad (brotherhood or nnion), and, though not so 
explicitly sanctioned as they were by the celebrated 
Privilege of Union in Aragon, found countenance in a 
law of Alfonso X., which cannot be deemed so much to 
have voluntarily emanated from that prince as to be 
a record of original rights possessed by the Castilian 
nobility. "The duty of subjects towards their king," 
he says, " enjoins them not to permit him knowingly 
to endanger his salvation, nor to incur dishonour and 
inconvenience in his person or family, nor to produce 
mischief to his kingdom. And this may be fulfilled in 
two ways : one by good advice, showing him the reason 
wherefore he ought not to act thus ; the other by deeds, 
seeking means to prevent his going on to his own ruin, 
and putting a stop to those who give him ill counsel : 

7 j^qtilsbominCftttpeTJCMrtoDemregis IjCges Bi^uTarionim, tit. IL in Balu?. 
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forasmuch as his errors are of worse consequence than 
those of other men, it is the bounden duty of subjects 
to prevent his committing them.* To this law the 
insurgents appealed in their coalition against Alvaro de 
Luna ; and indeed we must confess that, however just and 
admirable the principles which it breathes, so general 
a licence of rebellion was not likely to preserve the 
tranquillity of a kingdom. The deputies of towns in a 
oortes of 1445 petitioned the king to declare that no 
construction should be put on Siis law inconsistent 
with the obedience of subjects towards their sovereign ; 
a request to which of course he willingly acceded. 

Castile, it will be apparent, bore a closer ans^logy to 
England in its form of civil polity than France or even 
Aragon. But the frequent disorders of its government 
and a barbarous state of manners rendered violations of 
law much more continual and flagrant than they were 
in England under the Phtntagenet dynasty. And besides 
these practical mischiefe, there were two essential defects 
in the constitution of Castile, through which perhaps it 
was ultimately subverted. It wanted those two brilliants 
in the coronet of British liberty, the representation ot 
freeholders among the commons, and trial by jury. The 
cortes of Castile became a congress of deputies from a 
few cities, publicnspirited indeed and intrepid, as we 
find them in bad times, to an eminent degree, but too 
much limited in number, and too unconnected with the 
territorial aristocracy, to maintain a just balance against 
the crown. Yet, with every disadvantage, that country 
possessed a liberal form of government, and was Animated 
with a noble spirit for its defence. Spain, in her late 
memorable though short resuscitation, might well have 
gone back to her ancient institutions, and perfected a 
scheme of policy which the great example of England 
would have shown to be well adapted to the security of 
freedom. What she did, or rather attempted, instead, I 
need not recall. May her next effort be more wisely 
planned, and more happily terminated !^ 

Though the kingdom of Aragon was very inferior in 
Affaire of ©xtont to that of Castile, yet the advantages of 
■dragon, a better form of government and wiser sove- 

* Enpayo ffist-Critioo, p. 312. 
b The first edition of this work was published in 1818. 
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reigns, with those of industry and commerce along a 
lino of sea-coast, rendered it almost equal in importance. 
Castile rarely intermeddled in the civil dissensions of 
Aragon; the kings of Aragon frequently carried their 
arms into the heart of Castile. During the sanguinary 
outrages of Peter the Cruel, and the stormy revolutions 
which ended in establishing the house of Trastamare, 
Aragon was not indeed at peace, nor altogether well 
gc^emed ; but her political consequence rose in the eyes 
0^ Europe through the long reign of the ambitious and 
wily Peter IV., whose sagacity and good fortune re- 
deemed, according to the common notions of mankind, 
the iniquity with which he stripped his relation the king 
of Majorca of the Balearic islands, and the constant 
perfidiousness of his character. I have mentioned in 
another place the Sicilian war, prosecuted with so 
much eagerness for many years by Peter III. and his 
son Alfonso III. After this object was relinquished 
James II. undertook an enterprise less splendid, but 
not much less difficult, the conquest of Sardinia. That 
island, long accustomed to independence, cost an incred- 
ible expense of blood and treasure to the kings of Aragon 
during the whole fourteenth century. It was not fully 
subdued till the commencement of the next, under the 
reign of Martin. 

At the death of Martin king of Aragon, in 1410, a 
memorable question arose as to the right of sue- Digputed 
cession. Though Petronilla, daughter of Ea- succession 
miro II., had reigned in her own right from S^i^f 
1137 to 1172, an opinion seems to haye gained Martin. 
groTind from the thirteenth century that females could ' 
not inherit the crown of Aragon. Peter IV. had excited 
a civil war by attempting to settle the succession upon 
his daughter, to the exclusion of his next brother. The 
birth of a son about the same time suspended the ulti- 
mate decision of this question ; but it was tacitly under- 
stood that what is called the Salic law ought to prevail." 
Accordingly, on the death of John I. in 1395, his two 
daughters were set aside in favour of his brother Martin, 
though not without opposition on ijie part of the elder, 

° Znrita, t li. £. 188. It was pretended and this analogy seems to have had some 
that women were exclnded from the influence in determining the Aiagonese. 
crown in England as well as France: to adopt a Salic law. 
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whose husband, the count of Foix, invaded the kingdom, 
and desisted from his pretension only through want of 
force. Martin's son, the king of Sicily, dying in his 
father's lifetime, the nation was anxious that the king 
should fix upon his successor, and would probably have 
acquiesced in his choice. But his dissolution occurring 
more rapidly than was expected, the throne remained 
absolutely vacant. The count of Uigel had obtained a 
grant of the lieutenancy, which was the ri^t of the heijr 
apparent. This nobleman possessed an extensive :tierri- 
tory in Catalonia, bordering on the Pyrenees. He was 
grandson of James, next brother to Peter IV., and, 
according to our rules of inheritance, certainly stood in 
the first place. The other claimants were the duke of 
Gandia, grandson of James 11., who, though descended 
from a more distant ancestor, set up a claim founded on 
proximity to the royal stock, which in some countries 
was preferred to a representative title; the duke of 
Calabria, son of Violante, younger daughtf^r of John I. 
(the coimtess of Foix being childless) ; Frederic count 
of Luna, a natural son of the younger Martin king of 
Sicily, legitimated by the pope, but with a reservation 
excluding him from royal succession ; and finally, Fer- 
dinand, mfant of Castile, son of the late king's sister.*^ 
The count of Uigel was fovoured in general by the Cata- 
lans, and he seemed to have a powerful support in 
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Antonio de Lona, a baron of Aragon, so rich that he 
imght go through his own estate from France to Castile. 
But this apparent superiOTity frostrated his hopes. The 
justiciary and other leading Aragonese were determined 
mot to suffer this great constitutional question to be 
decided by an appeal to force, which might sweep away 
their lib^ties in the straggle. Urgel, confident of his 
right, and surroimded by men of rained fortanes, was 
unwilling to submit his pretensions to a civil tribunal. 
His adherent, Antonio de Lona, committed an extraordi- 
nary outrage, the assassination of the archbishop of 
San^osa, which alienated the minds of good citizens 
from his cause. On the other hand, neither the duke of 
Oandia, who was very old,' nor the count of Luna, 
seemed fit to succeed. The party of Ferdinand, there- 
fore, gained ground by degrees. It was determined, 
however, to render a legal sentence. The cortes of 
eadii nation agreed upon the nomination ci nine persons, 
three Aragonese, three Catalans, and three Yalencians, 
who were to discuss the pret^isions of the several com- 
petitors, and by a plurality of six votes to adjudge the 
crown. Nothing could be more solemn, more peacefdl, 
nor, in appearance, more equitable than the proceedings 
of ibis tribunal. They summoned the claimants before 
ihem, and heard them by counsel. One of these, Frede- 
ric of Luna, being HI defended, tbe court took charge of 
his interests, and named other advocates to maintain 
them. A month was passed in hearii^ arguments; a 
second was allotted to considering them ; and at thd 
expir9,tion of the prescribed time it was announced to the 
people, by the mouth of St. Vincent Ferrier, that Ferdi- 
nand of Castile had ascended the throne.' 

* TliiB dnke of Gandia died dniisg for the oonnt of Ui^el; one doQbtfblly 

the interr^pinm. His sou, tlioii(^ not between the count of Urgel and dnke of 
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fully established in the kingdom of Aragon. A rico- 
hombre, as we read in Yitalis bishop of Huesca, about 
the middle of the thirteenth oentyuy/ mn^t hold of the 
ViTig an honour or barony capable of supporting more 
than three knights ; and this he waa boimd to distribute 
among his yassals in military fiefe. Once in the year he 
might be summoned with his feudataries to serve the 
sovereign for two months (Zurita says three) ; and he 
was to attend the royal court, or general assembly, as a 
counsellor, whenever called upon, assisting in its judi* 
cial as well as deliberative business. In ihie towns and 
villages of his barony he might a][^int bailiffs to eulmi*- 
nistor justice and receive penalties; but the higher 
criminal jurisdiction seems to have been reserved to the 
crown. According to Vitalis, the king could divest 
these riooshombres of their honours at pleasure, aftei^ 
which they fell into the class of mesnadaries, or mere 
tenants in chi^. . But if this were constitutional in the 
reign of James I., whidi Blancas denies, it was not long 
permitted by that high-spirited aristocracy. By the 
General Privilege or Charter of Peter III. it is declared 
that no barony can be taken away without a just cause 
and legal sentence of the justiciary and coimcil of barons.* 
And the same protection was extended to the vassals of 
the riooshombres. 
Below t^ese superior nobles were the meffliadaries, 
Lower Corresponding to our mere tenants in chief, 
nowutj. holding estates not baronial immediately fixwn 
the crown ; and the military vassals of the hi^ nobility, 
the knights and infmizones ; %, word which may be ren- 
dered by gentlemen. These had considerable privileges 
in that aristocratic government; they were exempted 
from all taxes, they could only be tried by the royal 
judges for any crime; and offences committed against 
P them were punished with additional severity." 

and The ignoble classes were, as in other countries, 
P®^**^*^' the burgesses of towns, and the villeins or 

fief was usoaUy called in Aragon an and also in Da Cange, under the words 

honour, qne en Gastilla llamayan tierra, Infonda, Mesnadarins, fcc. Several iUns- 

y en el prindpado de Cataluna fenda tattticms of these military tenures may be 

foL 46. fonnd in the Faeros de Aragon, espe- 

i I do not know whether this work of dally lib. 7. 

Vitalis has been printed; but there are k Biance Oomm. p. 730. 

large extracts from it in Blancas'shistoiy, "* p. 732. 
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peasantry. The peasantry seem to have been subject to 
territorial servitade, as in Franco and England. Yitalis 
says that some villeins were originally so "onprotected 
that, as he expresses it, they might be divided into 
pieces by sword among the sons of their masters, till 
they were provoked to an insurrection, which ended in 
establishing certain stipulations, whence Ihey obtained 
the denomination of villeins de parada, or of convention.' 

Though from the twelfth century the principle of 
hereditary succession to the throne superseded, . 

in Aragon as well as Castile, the original right ot the ^ 
of choosing a sovereign within the royal feimily, ^JSS^ 
it was still founded upon one more sacred 
and fundamental, that of compact. No king of Aragon 
was entitled to assume that name until he had taken a 
coronation oath, administered by the justiciary at Sara- 
gosa, to observe the laws and liberties of the realm.' 
Alfonso in., in 1285, being in France at the time of his 
father's death, nmned himself king in addressing the 
states, who immediately remonstrated on this premature 
assumption of his title, and obtained an apology .^ Thus, 
too, Martin, having been called to the crown of Aragon 
by tiie cortes in 1395, was specially required not to 
exercise any authority before his coronation.** 

Blancas quotes a noble passage from the acts of cortes 
in 1451. "We have j^ways heard of old time, and it 
is found by experience, that, seeing the great barrenness 
ot this land, and the poverty of the realm, if it were not 
for the liberties thereof, the folk would go hence to live 
and abide in other realms and lands more fruitful.'" 

" Bianoe Comm. p. 729. jrian d VMt, y habitar 1m gentes £ otios 

° Zarita^Analesde Aragon, tifoL 104, regnos, 6 tiemB mas initieras. p. 571. 

i iii. foL 76. Aragon was, in fact, a poor country, 

P Biancn Comra. p. 661. They ac- barren and ill-peopled. The kings were 

knowledged, at Uie same time, that he forced to go to Catalonia for money, and 

waa their natural lord, and entitled to indeed were little able to maintain ex- 

re^ as lawful heir to his fiather— so pensive contests. The wars of Peter IV 

oddly were the hereditary and elective in Sardinia, and of Alfonso V. with 

titles jnmbled together. Zurfta, t L Genoa and Naples, impoverished their 

toL 303. people. A hearth-tax having been im- 

4 Zurita, t. ii. foL-424. posed in 1404, it was found that there 

' Siempre havemos oydo dezir antig»> were 42,683 houses in Aragon, which, 

ment, 6 se troba por esperienda, que at- according to mutft calculation, will give 

tendida la grand sterilidad de aquesta less than 300,000 inhabitants. In 1429, 

tierra, 6 pobreza de aqueste regno, si a similar tax being laid on, it is said that 

Hon foes por laa libertades de aquel, se the number of houses was diminished in 
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This liigh spirit of freedom had long animated the 
Ajagonese. After several contests with the crown in 
the reign of James I., not to go back to earlier times, 
General ^^^^ Compelled Peter III. in 1283 to grant a 
Privilege law, Called the General Privilege, the Magna 
of 1283. Charta of Aragon, and perhaps a more full and 
satisfactory basis of civil liberty than our own. It 
contains a series of provisions against arbitrary tallages, 
spoliations of property, secret process after the manner 
of the Inquisition in criminal charges, sentences of the 
justiciary without assent of the cortes, appointment of 
foreigners or Jews to judicial ofl&ces ; trials of accused 
persons in places beyond , the kingdom, the use of 
torture, except in charges of falsifying the coin, and 
the bribery of judges. These are claimed as the ancient 
liberties of their country. '* Absolute power (mero 
imperio e mixto), it is declared, never was the con- 
stitution of Aragon, nor of Valencia, nor yet of Eiba- 
gorga, nor shall there be in time to come any innovation 
made ; but only the law, custom, and privilege which 
has been anciently nsed in the aforesaid kingdoms." • 
The concessions extorted by our ancestors from John, 
Privilege Henry III., and Edward I., were secured by 
ofUnion. the Only guarantee those times could afford, 
the determination of the barons to enforce them by 
armed confederacies. These, however, were formed 
according to emergencies, and, except in the famous 
commission of twenty-five conservators of Magna Charta, 
in the last year of John, were certainly unwarranted by 
law. But the Aragonese established a positive right of 
maintaining their liberties by arms. This was con- 
tained in the Privilege of Union granted by Alfonso III. 
in 1287, after a violent conflict with his subjects ; but 
which was afterwards so completely abolished, and even 
eradicated from the records of the kingdom, that its 
precise words have never been recovered.* According 
to Zurita, it consisted of two articles : first, that in the 

consequence of war. Zurita, t ilL fol. 189. archives of the see of Tarragona, and 

It contains at present between 600,000 would gladly have published it, but for 

and 700,000 inhabitants. his deference to the wisdom of former 

* Fueros de Aragon, foL 9 ; Zurita, IL ages, which had studiously endeavoured 

IbL 265. to destroy all recollection of that daa- 

t Blaucas says that he had discovered gerous law. p. 662. 
a copy of the Privil^e of Union in the 
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case of the king's proceeding forcibly against any 
member of the union without previous sentence of the 
justiciary, 'the rest shoxQd be absolved from their allegi- 
ance ; secondly, that he should hold cortes every year 
in Saragosa." During the two subsequent reigns of 
James II. and Alfonso IV. little pretence seems to have 
been given for the exercise of this right. But dis- 
sensions breaking out under Peter IV. in 1347, rather 
on account of his attempt to settle the crown upon his 
daughter than of any specific public grievances, the 
nobles had recourse to the Union, that last j^^^^^ 
voice, says Blancas, of an almost expiring against 
state, fiill of weight and dignity, to chastise ^**«'^^^- 
the presumption of kings/ They assembled at Sars^gosa, 
and used a remarkable seal for all their public instru-' 
ments, an engraving from which may be seen in the 
historian I have just quoted. It represents the king 
sitting on his throne, with the confederates kneeling in 
a suppliant attitude around, to denote their loyalty and 
unwillingness to offend. But in the background tents 
and lines of spears are discovered, as a hint of their 
ability and resolution to defend themselves. The legend 
is Sigillum Unionis Aragonum. This respectful de- 
meanour towards a sovereign against whom they were 
waging war reminds us of the language held out by 
our Long Parliament before the Presbyterian party 
was overthrown. And although it has been lightly 
censured as inconsistent and hypocritical, this tone is the 
safest that men can adopt, who, deeming themselves 
under the necessity of withstanding the reigning mo- 
narch, are anxious to avoid a change of dynasty, or sub- 
version of their constitution. These confederates were 
defeated by the king at Epila in 1348.' But his prudence 

" Zurita, t i. foL 322. fol of old to take up arms, and resist the 

X Priscam illam Unionis, quasi mo- king.byvirtueof the Privileges of Union, 

rientis reipublicae extremam vocem, auc- For the authority of the Justiciary being 

toritatis et gravitatis plenam, regum in- afterwards established, the fonner coi> 

solentiae apertnm yindicem excit&runt, tentions and wars came to an end; means 

summ& ac singulari bonomm omnium being found to put the weak on a level 

consensione. p. 669. It is remarkable with the powerftil, in which consists the 

that such strong langiiage should have peace and tranquillity of all states ; and 

been tolerated under Philip IL from thence the name of Union was, by 

3^' Zurita observes that the battle of common consent, proscribed, t. iL foL 

I^rila was the last fought in defence of 226. Blancas alto remarks that nothing 

public liberty, for which it was held law- could have turned out more advantageous 
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and the remaining strengtli of his opponents inducing 
him to pursue a moderate course, there ensued a more 
legitimate and permanent balance of the constitution 
from this victory of the royalists. The Privilege of 
Union was abrogated, Peter himself cutting to 
of Unton pieces with his sword the original instrument. 
gjoMied. Jg^j. ij^ return many excellent laws for the 
pnyvidons security of ihe subject were enacted ; " and 
instituted. j^}^q\j. preservation was intrusted to the greatest 
officer of the kingdom, the justiciary, whose authority 
and pre-eminence may in a great degree be dated from 
this period.' That watchfulness over public liberty, 
which originally belonged to the aristocracy of ricos- 
hombres, always apt to thwart the crown or to oppress 
the people, and which was afterwards maintained by the 
dangerous Privilege of Union, became the duty of a 
civil magistrate, accustomed to legal rules and re- 
sponsible for his actions, whose office and functions are 
the most pleasing feature in the constitutional histoiy 
of Aragon. 

The justiz^ or justiciary of Aragon has been treated 
Office of ^y some writers as a sort of anomalous magis- 
justidarj. trate, created originally as an intermediate 
power between the king and people, to watch over the 
exercise of royal authority. But I do not perceive that 
his functions were, in any essential respect, different 
from those of the chief justice of England, divided, from 
the time of Edward I., among the judges of the King's 
Bench. We should undervalue our own constitution 
by supposing that there did not reside in that court as 
perfect an authority to redress the subject's injuries as 
was possessed by the Aragonese magistrate. In the 
practical exercise, indeed, of this power, there was an 
abundant difference. Our English judges, more timid 
and pliant, left to the remonstrances of parliament that, 
redress of grievances which very frequently lay within 
the sphere of their jurisdiction. There is, I believe, no 
recorded instance of a habeas corpus granted in any case 
of illegal imprisonment by the crown or its officers 
during the continuance of ihe Plantagenet dynasty. We 

to the Aragonese than their ill fortone at minns rex. fol. 14, et alibi passim. 
Epila. <^ Bianc. Comm. p. 671, 811 ; Zarita, 

' Fneros de Aragon. De lis, qna Do- t iL fol. 229. 
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shall speedily take notice of a very diflferent conduct in 
Aragon. 

The office of justiciary, whatever conjectural antiquity 
some have assigned to it, is not to be traced beyond the 
capture of Saragosa in 1118, when the series of magis- 
trates comi»ences.** But for a great length of time they 
do not appear to have been particularly important ; the 
judicial authority residing in the council of ricoshombres, 
whose suffrages the justiciary collected, in order to pro- 
nounce their sentence rather than his own. A passage 
in Vitalis bishop of Huesca, whom I have already 
mentioned, shows this to have been the practice during 
the reign of James I.*' Gradually, as notions of liberty 
became more defiiiite, and laws more numerous, the 
reverence paid . to their permanent interpreter grew 
stronger, and there was fortunately a succession of 
prudent and just men in that high office, through whom 
it acquired dignity and stable ii&uence. Soon after the 
accession of James II., on some dissensions arising 
between the king and his bewons, he called in the justi- 
ciar as a mediator whose sentence, says Blancas, all 
obeyed.'* At a subsequent time in the same reign the 
military orders, pretending that some of their privileges 
were violated, raised a confederacy or union against Sie 
king. James offered to refer the dispute to the justiciary, 
Ximenes Salanova, a man of eminent legal kiiowledge. 
The knights resisted his jurisdiction, alleging the ques- 
tion to be of spiritual cognizance. He decided it, 
however, against them in full cortes at Saragosa, an- 
nulled their league, and sentenced the leaders to. punish- 
ment.' It was adjudged also that no appeal could lie to 
tiie spiritual court from a sentence of the justiciary 
passed with assent of the fortes. James II. is said to 



b Biancfle Comment p. 638. the king was a party against any of his 

*> Id. p. 772. Zorita indeed refers the sut(Jects. Znrita, 1 281. See also f. 180. 

jnstidary's pre-eminence to an earlier d p. 663. 

date, namely, the reign of Peter II., who * Znrita, t i. f. 403 ; t ii. f. 34 ; Bian. 

took away a great part of the local Juris- p. 666. The assent of the cortes seems 

dictions of the ricoshombres. ti.foL 102. to render this in the nature of a legis- 

Bat if I do not misnnderstand the mean- lative, rather than a Judicial proceeding ; 

Ing of Vitalis, his testimony seems to be but it is difficult to pronounce anything 

beyond dispute. By the General Privi- about a transaction so rtmote in time, 

lege of 1283, the justiciary was to advise and in a foreign country, the native bis- 

with the ricoshombres in all cases where torians writing rather concisely. 

VOL. JI. B 
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liave frequently sued his stibjects in the justiciary's 
court, to show his regard for legal measures ; and during 
the reign of this good prince its authority became more 
established/ Yet it was not perhaps looked upon as 
fully equal to maintain public liberty against the crown, 
till in the cqjrtes of 1348, after the Privilege of Union 
was for eVer abolished, such laws were enacted, and 
such authority given to the justiciary, as proved eventu- 
ally a more adequate barrier against oppression than 
any other country could boast. All the royal as weU as 
territorial judges were bound to apply for his opinion in. 
case of legal difficulties arising in their courts, which 
he was to certify within eight days. By subsequent 
statutes of the same reign it was made penal for any 
one to obtain letters from the king, impeding the exe- 
cution of the justiza's process, and they were declared 
null. Inferior courts were forbidden to proceed in any 
business after his prohibition.^ Many other laws might 
bo cited, corroborating the authority of this great magis- 
trate ; but there are two parts of his remedial jurisdic- 
tion which deserve special notice. 

These are the processes of jurisfirma, or firma del 
^^^ derecho, and of manifestation. The former 
a jurisfirma bears some analogy to the writs of pone and 
and maui- certiorari in England, through which the Court 

festauon. j* tt* ^ -d ^-t • ° •. • t.. n '^t 

of Kmg^s Bench exercises its right of with- 
drawing a suit from the jurisdiction of inferior tribimals. 
But the Aragonese jurisfirma was of more extensivia 
operation. Its object was not only to bring a cause 
commenced in an inferior court before the justiciary, 
but to prevent or inhibit any process from issuing against 
the person who applied for its benefit, or any molestation 
from being offered to him; so that, as Blancas ex- 
presses it, when we have entered into a recognizance 
Tfirme et graviter asseveremus) before the justiciary of 
Aragon to abide the decision of law, our fortunes shall 
be protected, by the interposition of his prohibition, from 
the intolerable iniquity of the royal judges.** The pro- 

. f Bianc. p. 663. James acquired fbe S Fneroe de Aragon : Quod in dubiia 

snmame of Just, el JusUciero, by his fair non crassis. (a.d. 1348.) Quod impetrans 

dealings towards his sul^jects. Zorita, (1372), kc. Zurita. t. U. foL 229. Bianc. 

t ii. foL 82. El Justidero properly de- p. 671 and 811. 

notes his exercise of civil and criminal ^ p. 751. Fneroe de Aragon, 1 137 
Justice. 
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cess termed manifestation affoi*ded as ample security 
for personal liberty as that of jiirisfirma did for property. 
" To manifest any one," says the writer so often quoted, 
" is to wrest him from the hands of the rofyal officers, 
that he may not suffer any illegal violence ; not that he 
is at liberty by this process, because the merits of his 
case are still to be inquired into ; but because he is now 
detained publicly, instead of being as it were concealed, 
and the charge against him is investigated, not suddenly 
or with passion, but in calmness and according to law, 
therefore this is called manifestation." * The power of 



i Est apnd noe manifestaTe, renin 
lobito sumere, atque ^ regiia nianibus 
extorquere, ne qna ipei contra Jns vis in- 
ferator. N(hi qnod tone reus jndicio 
iiberetnr; nihilominns tamen, at loqui- 
mur, de meritig causee ad plenum cog- 
nofldtnr. Sed quod deinceps manifesto 
teneatur, quasi antea celatus extitisset; 
necesseque deinde sit de ipsins culpft, 
DOD impetn et cum furore, sed sedatis 
IfKitwa animis, et Juxta constitutas leges 
JudicarL Ex eo autem, quod hi^nsmodi 
Judiciam manifesto deprehensum, omni- 
bos Jam patere debeat, Manifestationis 
itbi nomen arripuiL p. 675. 

Ipsiuis Manifestationis potestas tarn 
solida est et repentina, ut homini Jam 
coUnm in laqueum inserenti sut^eniat. 
UUus enim praesidio, damnatus» dum per 
leges licet, quasi^ experiendi Juris gratift, 
de manibus Judicum confestim extor- 
qnetur, et in carcerem dudtur ad id 
SBdificatum, ibidemque asservatnr tamdtu, 
qoamdiu Jurene, an ii^urift, quid in eft 
can^ &ctam faerit, Judicatur. Prop- 
terea career bic vulgari lingnft, la eaicel 
de los manifestados nuncnpatur. p. 751. 

Foeros de Aragon, foL 60. De Mani- 
festationibuspersonamm. Independently 
of Uiis rif^t of manifestation by writ of 
the Jnstic^ry, there are several statutes 
in the FueroB against illegal detentioo, or 
mmecessary severity towards privxiers. 
(De Custodift reorum, f. 163.) No Judge 
could proceed secretly in a criminal pro- 
cess ; an indispensable safeguard to pub- 
He libe^, and one of the most salutary, 
as weU as most ancient, provisions in our 
own constitution. (De Judiciis.) Tor- 
tare was abolished, except in cases of 
coining fieilse money, and then only in 



respect of vagatends. (General Privi- 
lege of 1283.) 

Znrita has explained the two processes 
of Jurisfiima and manifestation so pex- 
gpicuously, that, u the sutject is very 
interesting, and rather out of the common 
way, I shall both qoote and translate the 
passage. Con firmar de derecho, que es 
dar caution tf estar & Justlcia, se consedeo 
literas inhibitoriaa por el Justkia de 
Aragon, para que no puedan sur presos, 
ni privados, ni despqfadoe de su posses- 
sion, hasta que Judidalmente se conozca, 
y declare sobre la pretension, y Justkia de 
las partes, y parezca por prucesso legitimo, 
que se deve revocar la tal inhibition. 
Esta fu€ la suprema y principal autoridad 
del Justida de Aragon desde que este 
magistrado tavo origei% y lo que llama 
manifestation ; porque assf como la firma 
de deredio por privileglo general del 
reyno impide, que no puede ninguno ser 
preso, 6 agraviado contra razon y Jus- 
tlcia, de la misma manera la mauifesta* 
don, que es otro privilegio, y remedla 
muy principal, tiene fuerca, quando al- 
gnno es preso sin prcceder processo le- 
gitimo, 6 quando lo prenden de hecho 
sfai orden de Jnslidft; y en estos casos 
solo el Jnstida de Aragon, quando se 
tiene recunso al el, se interpone, mani- 
festando il preso, que es tomarlo tf sn 
mano, de poder de qualquiera Juez, aun- 
que sea el mas supremo; y es obligado 
el Justfcia de Aragon, y bus lugartenien- 
tes de proveer la manifestadon en el 
mismo instante, que les es pedida sin 
preceder informadon ; y bosta que se pida 
por qualquiere persona que se diga pro- 
curador del que quiere que lo tengan 
por manifesto, t. ii. fol. 386. " Upon a 
E 2 
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In this deoision it is impossible not to suspect that the 
Decision in judges were swayed rather by politic considera- 
FeKUmmd ^ous than a strict sense of hereditary right. 
of Castile. It was, therefore, by no means imiversally 
Aj). 1412. popular, especially in Catalonia, of which prin- 
cipality the count of Urgel was a native ; and perhaps 
the great rebellion of the Catalans fifty years afterwards 
may be traced to the disaffection which this breach, as 
they thought, of the lawful succession had excited. 
Ferdinand however was well received in Aragon. ^ The 
cortes generously recommended the count of Urgel to his 
favour, on account of the great expenses he had incurred 
in prosecuting his claim. But Urgel did not wait the 
effect of this recommendation. Unwisely attempting a 
rebellion with very inadequate means, he lost his estates, 
and was thrown for life into prison. Ferdinand's suc- 
Aifonsov. cesser was his son Alfonso V., more distin- 
A.D. 1416. guished in the history of Italy than of Spain. 
For all the latter years of his life he never quitted the 
kingdom that he had acquired by his arms ; and, en- 
chanted by the delicious air of Naples, intrusted the 
John n. government of his patrimonial territories to the 
A.D. 1468. care of a brother and an heir. John 11., upon 
whom they devolved by the death of Alfonso without 
legitimate progeny, had been engaged during his youth 
in the turbulent revolutions of Castile, as the head of a 
strong party that opposed the domination of Alvaro de 
Lima. By marriage with the heiress of Navarre he was 
entitled, according to the usage of those times, to assume 
the title of king, and administration of government, dur- 
ing her life. But his ambitious retention of power still 
longer produced events which are the chief 
stain on his memory. Charles prince of Viana 
was, by the constitution of Navarre, entitied to succeed 
his mother. She had requested him in her testament 
not, to assume the government without his 
Aj).i442. £g^^gp»g consent. That consent was always 
withheld. The prince raised what we ought not to call 
a rebellion ; but was made prisoner, and ren;iained for 
some time in captivity. John's ill disposition towards 

succession might be transmitted through been advanced in the preceding age by 
females, which females could not person- Edward III. as the foundation of his 
ally ei^oy. This, as is well known, had claim to the crown of France. 
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his son was exasperated by a step-mother, who scarcely 
disguised her intention of placing her own child on the 
throne of Aragon at the expense of the eldest-bom. After 
a life of perpetual oppression, chiefly passed in exile or 
captivity, the prince of Viana died in Catalonia, at a 
moment when that province was in open insur- 
rection upon his account. Though it hardly ^'^' 
seems that the Catalans had any more general provoca- 
tions, they persevered for more than ten years with 
inveterate obstinacy in their rebellion, offering the sove- 
reignty first to a prince of Portugal, and afterwards to 
Eegnier duke of Anjou, who was destined to pass his 
life in unsuccessful competition for kingdoms. The king 
of Aragon behaved with great clemency towards these 
insurgents on their final submission. 

It is consonant to the principle of this work to pass 
lightly over the comnlon details of history, in order to 
fix the reader's attention more fully on subjects ^ „, 

n 1 -I -I'T* • -w-k-i .• -r^ ConStltU- 

of philosophical mquiry. Perhaps in no Euro- tiou of 
pean monarchy except our own was the form -^^s^^"- 
of government more interesting than in Aragon, as a 
fortunate temperament of law and justice with the royal 
authority. So far as anything can be pro- q^^^^^ 
nounced of its earlier period before the capture Bortolnr^ 
of Saragosa in 1118, it was a kind of regal aris- aristocracy. 
tocracy, where a small number of powerfij barons elected 
their sovereign on every vacancy, though, as usual in other 
countries, out of one family; and considered him as 
little more than the chief of their confederacy.* 
These were the ricoshombres or barons, the first of the^Se- 
order of the state. Among these the kings of J^™J^ ®' 
Aragon, in subsequent times, as they extended 
their dominions, shared the conquered territory in grants 
of honours on a feudal tenure.** For this system was 



K Alfonso m. complained that his But I do not much believe the authen- 
barons wanted to bring back old times, tidty of this fonn of words. See Ro- 
qiumdo hayia en el reyno tantos reyes bert8(m's Cbiarles Y. vol. L note 31. It 
eoBoo ricos hombres. Biancs Commen- is, however, sufficiently agreeable to the 
tarla, p. 787. The form of election sup- spirit of the old govemm^it. 
posed to have been used by these bold h Los ricos hombres, por los feudos 
barons is well known. " We, who are que tenian del rey, eran obllgados de se- 
as good as you, choose you for our king guir al rey,si yvaen persona A la gnerra, 
and lord, provided that you observe our y residtr enella tresmesesencadaun ana 
laws and privileges; and if nut, not." Zurita, t i. foL 43. (Saragosa, 1610.) A 
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throughout tliis transaction^ wliicli I liave thought fit to 
draw from ohscurity, not only in order to illustrate the 
privilege of manifestation, but as exhibiting an instance 
of judicial firmness and integrity, to which, in the four- 
teenth century, no country perhaps in Europe could 
offer a parallel" 

Before the cortes of 1348 it seems as if the justiciary 
Office of Biigbt have been displaced at the king's plea- 
lusucuury suTO. Fiom that time he held his station for 

Ixeld for life. ^^ g^^ ^^ ^^^^^ ^ ^^^^ ^j^ ^^^ ^^le king 

sometimes exacted a promise to resign upon request. 
Ximenes Oerdan, the justiciary in 1420, having refused 
to fulfil this engagement, Alfonso V. gave notice to all 
his subjects not to obey him, and, notwithstanding the 
alarm which this encroachment created ,v eventually suc- 
ceeded in compelling him to quit his ofl&ce. In 1439 
Alfonso insisted with still greater severity upon the 
execution of a promise to resign made by another jus- 
ticiary, detaining him in prison until his death. But 
the cortes of 1442 proposed a law, to which the king 
reluctantly acceded, that the justiciary should not be 
compellable to resign his office on account of any pr^ 
vious engagement he might have made." 

But lest these high powers, imparted for the preven- 
Re nsi- ^^^ ^^ abuses, should Ihemselves be abused, 
buityofthis the justiciary was responsible, in case of an 
magistrate, ^jnjiigt sentence, to the extent of the injury in- 
flicted ;° and was also subjected, by a statute of 1390, to 
a court of inquiry, composed of four persons chosen bj 
the king out of eight named by the cortes ; whose office 
appears to have been that of examining and reporting 
to the four estates in cortes, by whom he was ultimately 
to be acquitted or condemned. This superintendence of 
the cortes, however, being thought dilatory and incon- 
venient, a court of seventeen persons was appointed in 
1461 to hear complaints against the justiciary. Some 
alterations were afterwards made in this tribimal.'* The 

™ Biancffi Commentar. nbi supra. Za- £ 103. These regalationg were very ao* 

rita relates the story, but not so Ailly. ceptable to the nation. In fact, the Jiu* 

° FueroB de Aragon, fuL 22; Zurita, Uza of Aiagon had poraessed mudi more, 

t ill. foL 140, 265, 272 ; Bianc. OommenL unlimited powers than ought to be in-" 

p. 701. trusted to any single magistrate. The 

" Fueros de Aragon, foL 25. Court of King's Bench In England, be- 

P Blancas; Zurita, t. iii. foL 321; t iv. sides its consisthig of four coordinate 
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jnsticiaiy -was always a knight, chosen from the second 
order of nobility, the barons not being liable to personal 
punishment. He administered the coronation oath to 
the king; and in the cortes of Aragon the justiciaTy 
acted as a sort of royal commissioner, opening or pro- 
roguing the assembly by the king's direction. 

No laws could be enacted or repealed, nor any tax 
. imposed, without the consent of the estates duly Rights of 
assembled.** Even as early as the reign of J^®^****° 
Peter II., in 1205, that prince having attempted taxation, 
to impose a general tallage, the nobility and commons 
united for the preservation of their franchises ; and the 
tax was afterwards granted in part by the cortes.' It 
may easily be supposed that the Aragonese were not be- 
hind other nations in statutes to secure those privileges, 
which upon the whole appear to have been more re- 
spected than in any other monarchy.* The general 
privilege of 1283 formed a sort of groundwork for this 
legislation, like the Great Charter in England. By a 
clause in this law, cortes were to l)e held every year at 
Saragosa. But under James II. their time of meeting 
was reduced to once in two years, and the place was left 
to the king's discretion.* Nor were the cortes of Aragon 



judges, is diecked by the appellant juris- 
dictions of the Exchequer Quunber and 
House of Lords, and still more impor- 
tantly by the ri^ts of Juries. 

1 Mi^ores nostri, quae de' omnibus 
statnenda essent, noluerunt Juberi, yeta- 
rive posse, nisi vocatis, descriptisque 
otdinibus, ac cunctis eorum adhibitis 
saffragiis, re ipsft oognitft et promulgatft. 
Unde perpetuum illud nobis comparatum 
est jus, ut communes et publico leges 
Mque tolli, neque rogari possint, nisi 
pritis universus populus una voce comitiis 
institutis suum eft de re liberum suffra* 
f^raa ferat; idqne postea ipsius regis 
aasensu comprobetur. Biancae, p. 761. 

' Zurita, t. L foL 92. 

* FueroB de Aragon: Quod sissae in 
Aragonift removeantur. (a.i>. 1372.) De 
prohibitione sissiarum. (1398.) De con- 
•ervatione patrimonii. (1461.) I have 
only remarked two instances of arbitrary 
taxation in Zurita's history, which is 
singularly fuU of information; one, in 
1343, when Peter IV: collected m<mey 
from various cities, thouf^ not without 



opposition ; and the other a remonstrance 
of the cortes in 1383 against heavy taxes ; 
and it is not clear that this refers to 
general unautliorised taxation. Zurita, 
t iL £ 168 and 382. Blancas mentions 
that Alfonso V. set a tallage upon his 
towns for the marriage of his natural 
daughters, which he might have done 
had they been legitimate; but they 
appealed to the Justiciary's tribunal, and 
the king receded from bis demand, p. 701. 

Some instances of tyrannical conduct 
in violation of the constitutional laws 
occur, as will naturally be supposed, in 
the annals of Zurita. ' The execution of 
Bernard Cabrera under Peter IV., t it 
f. 336, and the severities inflicted on 
queen Forcia by her son-in-law John L, 
f. 391, are perhaps as remarkable as any. 

t Zurita, 1 1. t 426. In general the 
session lasted i^m four to six months. 
One assembly was prorogued fh>m time 
to time, aud continued six years, from 
1446 to 1452, which was complained of a^ 
a violation of the law for their biennial 
renewaL t iv. 1 6. 
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less vigilant than {hose of Castile in claiming a right to 
be consulted in aU important deliberations of the exe- 
cntiye power, or in remonstrating against abuses of 
government, or in superintending the proper expendi- 
ture of pul51ic money." A variety of provisions, intended 
to secure these parliamentary privileges and the civil 
liberties of the subject, will be found dispersed in the 
collection of Aragonese laws,* which may be favourably 
compared with those of our own statute-book. 

Four estates, or, as they were called, arms (brazes), 
Oortea of formed the cortes of Aragon — ^the prelates and 
Angoo. commanders of military K)rder8, who passed for 
ecclesiastics;^ the barons or ricoshombres ; tiie eques- 
trian order or infenzones, and the deputies of royal 
towns." The two former had a right of appearing by 
proxy. There was no representation of the infanzones, 
or lower nobility. But it must be remembered that 
they were not numerous, nor was the kingdom large. 
Thirty-five are reckoned by Zurita as present in the cortes 
of 1395, and thirty-three in those of 1412 ; and as upon 
both occasions an oath of fealty to a neiw monarch was 
to be taken, I presume that nearly all the nobility of the 
kingdom were present.' The ricoshombres do not seem 
' to have exceeded twelve or fourteen in number. The 

° The Sicilian war of Peter IIL was appear as memberB of the national oonn- 

Tery impq;mlar, because it had been dl long before. Queen Petronilla, in 1142, 

undertaken without consent of the barons, sununoned <( los perladoe, ricoshombres, 

contrary to the practice of the kingdom; 7 cavalleros, 7 procuradores de las da- 

porque ningun negodo arduo empren- dades 7 villas, que le Juntassen i cortes 

dian, sin acnerdo 7 caoaeio de sus rioos- generales en la dudad de Huesca. Zurita, 

bombres. Zurita, t L foL 264., The 1 i. foL 71. So in the cortes of 1S75, and 

oortes, he tells us, were U8uall7 divided <m other occasions. 

Into two parties, whigs and toiie8;estava 'Popular representation was nK>re 

ordinariamente dividida en dos partas, la andent in Aragon than in an7 other 

una que . pensava procurar el benefldo monardi7. The deputies of towns ap- 

del re7no, 7 la otra que el servido del pear in the oortes of 1133, as Robertson 

re7. tiiLfoL321. has remarked from Zurita. Hist of 

' FueroB 7 observandas del re7no de Charles V. note 32. And this cannot 

Aragon. S vols, in foL Saragoea, 166t. well be called in queeUon, or treated aa 

The most Important of these are collected an an<Hnal7; for we find them men- 

1>7 Blancas. p. 750. tioned in 1142 (the passage cited in the 

1^ It is said b7 some writers that the last note), and again in 1164, when Zu- 

ecdesiastical arm was not added to the rita enumerates man7 of their names, 

oortes of Aragon till about the 7ear 1300. foL 74. The institution of conoqjos, or 

But I do not And mention in Zurita of corporate districts under a presiding 

an7 sudi constitutional change at that town, prevailed in Aragon as it did in 

time ; and the prelates, as we might ex- Castile, 

pect from the analog7 of other countries, * Zurita, t ii. t 490 ; t lii. £ 76. 
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ecoleslastioal estate was not mxicli, if at all, more nnmer- 
oius. A few principal towns alone sent deputies to the 
cortes ; but their representation was very full ; eight or 
ten, and sometimes more, sat for Saragosa, and no town 
appears to have had less than four representatives. 
During the interval of the cortes a permanent commis- 
sion, varying a good deal as to numbers, but chosen out 
of the four estates, was empowered to sit with very con- 
siderable authority, receiving and managing the public 
revenue, and protecting the justiciary in his functions.*' 

The kingdom of Yaleticia, and principality of Cata- 
lonia, having been annexed to Aragon, the one 
by conquest, the other by marriage, were ofv!IKS* 
always kept distinct from it in their laws and g^^^ 
government. Each had its cortes, composed 
of three estates, for the division of the noTbility into two 
orders did not exist in either country. The Catalans 
were tenacious of their ancient usages, and averse to 
incorpojation with any other people of Spain. Their 
national character was highnspirited and independent ; 
in no part of the peninsula did the territorial aristocracy 
tetain, or at least pretend to, such extensive privileges,* 
and the citizens were justly proud of wealth acquired 
by industry, and of renown achieved by valour. At 
the accession of Ferdinand I., which they had not much 
desired, the Catalans obliged him to swear three times 
successively to maintain their liberties, before they 
would take the reciprocal oath of allegiance.** For Va^ 
lencia it seems to have been a politic design of James 
the Conqueror to establish a constitution nearly analogous 
to that of Aragon, but with such limitations as he should 
impose, taking care that the nobles of the two kingdoms 
should not acquire strength by union. In the reigns 
of Peter III. and Alfonso IIL one of the principal ob- 
jects contended for by the barons of Aragon was the 
establishment of their own laws in Valencia ; to which 
the kings never acceded.^ They permitted however the 



b BiancflB. p. tea; Zorito, 1 iiL t 76, d Zorita, t ill. fl 81. 

1 183 et aliU. * Id. t L f. 381, 810, 883. There was 

* Znrita, t iL t 360. The yillenage originally a Justiciary In the kingdom of 

of the peasantry in some parts of Cata- Valencia, f. 281 ; but this, I believe, did 

Ionia was very severe, even near the end not long continue, 
of the fifteenth century. tiv.t327. 
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possessions of Hie natiyes of Aragon in the latter king* 
dom to bo governed by the law of Aragon/ These three 
states, Aragon, Valencia, and Catak)nia, were perpetually 
nnited by a law of Alfonso III. ; and every king on hu 
accession was bonnd to swear that he would never sepa- 
rate them.* Sometimes general cortes of the kingdoms 
and principality were convened ; but the members did 
not, even m this case, sit together, and were no other- 
wise imited than as they met in the same city.^ 
I do not mean to represent the actual condition of 
state of society in Aragon as equally excellent with the 
pouoe. constitutional laws. Eelatively to other mo- 
narchies, as I have already observed, there seem to have 
been fewer excesses of the royal prerogative in that 
kingdom. But the licentious habits of a feudal aris- 
tocracy prevailed very long. We find in history instances 
of private war between the great families, so as to disturb 
the peace of tlie whole nation, oven near the close of the 
fifteenth century.* The right of avenging injuries by 
arms, and the ceremony of diifidation, or solemn defiance 
of an enemy, are preserved by the laws. We even meet 
with the ancient barbarous usage of paying a composition 
to the kindred of a murdered man.** The citizens of 
Saragosa were sometimes turbulent, and a refractory 
nobleman sometimes defied the ministers of justice. But 
owing to the remarkable copiousness of the principal 
Aragonese historian, we find more frequent details of 
this nature tlian in the scantier annals of softie countries. 
The internal condition of society was certainly far from 
peaceable in other parts of Europe. 

By the marri«^e of Ferdinand with Isabella, and by 
Union of ^® death of John 11. in 1479, the two ancient 
CastiiQ and and rival kingdoms of Castile and Aragon were 
^^^^^ for ever consolidated in the monarchy of Spain. 
There had been some difficulty in adjusting the respective 
rights of the husband and wife over Castile. In the 
middle ages it was customary for the more powerful sex 
tiO exercise all the rights which it derived from the 
weaker, as much in sovereignties as in private posses- 
sions. But the Castilians were determined to maintain 

f Zorlta. 1 11. t 433. tllI.foL23». 

» t ii 1 91. i Zurlta, t Iv. foL 189. 

b Biancae, Comment p. 760 ; Zurlta, k Faeios de Aiagcm, 1 1660, &c. 
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tiie positive and distinct prerogatives of their queen, to 
which they attached the independence of their nation. A 
compromise therefore was concluded, by which, though, 
according to our notions, Ferdinand obtained more than 
a due share, he might consider himself as more strictly 
limited than his father had been in Navarre. The names 
of both were to appear jointly in their style and upon 
the coin, the king's taking the precedence in respect of 
his sex. But in the royal scutcheon the arms of Castile 
were preferred on account of the kingdom's dignity. 
Isabella had the appointment to all civil offices in Castile ; 
the nomination to spiritual benefices ran in the name of 
both. The government was to be conducted by the two 
conjointly when they were together, or by either singly 
in the province where one or other might happen to 
reside." This partition was well preserved throughout 
the life of Isabel without mutual encroachments or jea- 
lousies. So rare an unanimity between persons thus 
circumstanced must be attributed to the superior qualities 
of that princess, who, while she maintained a constant 
good understandiug with a very ambitious husband, never 
relaxed in the exercise of her paternal authority over the 
kingdoms of her ancestors. 

Ferdinand and Isabella had no sooner quenched the 
flames of civil discord in Cajstile than they deter- conqnest of 
mined to give an unequivocal proof to Europe Granada. 
of the vigour which the Spanish monarchy was to display 
under their government. For many years an armistice 
with the Moors of Granada had been uninterrupted. 
Neither John II, nor Henry IV. had been at leisure to 
think of aggressive hostilities ; and the Moors themselves, 
a prey, like their Christian enemies, to civil war and the 
feuds of their royal family, were content with the un- 
molested enjoyment of the finest province in the penin- 
sula. If we may trust historians, the sovereigns of 
Qranada were generally usurpers and tyrants. But I 
know not how to account for that vast pepulousness, that 
grandeur and magnificence, which distinguished the Mo- 
hammedan kingdom of Spain, without ascribing some 
measure of wisdom and beneficence to their governments. 
These southern provinces have dwindled in later times ; 

^ ZuTita,t.lv.foL224;MaTiaQa,Lxxiv.cB. 
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and in £Btot Spain itself is chiefly interesting to many 
travellers for the monuments which a foreign and odious 
race of conquerors have left behind them. Granada was, 
however, disturbed by a series of revolutions about the 
time of Ferdinand's accession, which naturally encou- 
raged his designs. The Moors, contrary to what might 
have been expected from their relative strength, were 
the aggressors by attacking a town in Andalusia." Pre- 
datory inroads of this nature had hitherto been only 
retaliated by the Christians. But Ferdinand was con- 
scious that his resources extended to the conquest of 
Granada, the consummation of a struggle protracted 
through nearly eight centuries. Even in the last stage 
of the Moorish dominion, exposed on every side to inva- 
sion, enfeebled by a civil dissension that led one party 
to abet the common enemy, Granada was not subdued 
without ten years of sanguinary and unremitting contest. 
Fertile beyond all the rest of Spain, that kingdom con- 
tained seventy walled towns; and the capital is said,, 
almost two centuries before, to have been peopled by 
200,000 inhabitants.^ Its resistance to such a force as 
that of Ferdiiiand is perhaps the best justiflcation of the 
apparent negligence of earlier monarchs. But Granada 
was ultimately to xmdergo the yoke. The city surren- 
dered on the 2nd of January 1492 — an event glorious 
not only to Spain but to Christendom — and which, in 
the political combat of the two religions, seemed almost 
to coxmterbalance the loss of Constantinople. It raised 
tie name of Ferdinand and of the new monarchy which 
he governed to high estimation throughout Europe. 
Spain appeared an equal competitor with France in the 
lists of ambition. These great kingdoms had for some 
time felt the jealousy natural to emulous neighbours. 
The house of Aragon loudly complained of the treach- 
erous policy of Louis XI. He had fomented the troubles 
of Castile, and given, not indeed an effectual aid, but all 
promises of support, to the princess Jotfnna, the com- 
petitor of Isabel. Rousillon, a province belonging to 
Aragon, had been pledged to France by John II. for a 
sum of money. It would be tedious to relate the subse- 
quent events, or to discuss their respective claims to its 

° Zurita, t iv. foL 314. ^ Zorlta, t It. foL 314. 
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possession.P At the accession of Ferdinand, Lonis XI. 
still held BousHlon, and showed little intention to resign 
it. But Charles VIII., eager to smooth every impedi- 
ment to his Italian expedition, restored the province to 
Ferdinand in 1493. \V hether, by such a sacrifice, he was 
able to lull the king of Aragon into acquiescence, while 
he dethroned his relation at Naples, and alarmed for a 
moment all Italy with the apprehension of French do- 
minion, it is not within the limits of the present work 
to inquire. 

P For these transactions, see Gamier, is the most impartial French writer 1 
Hist de France, or Gaillard, RivaUt^ de have ever read, in matten where his own 
France et d'Espagne, t iii. The latter country is concerned. 
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Note. Page 2. 

The story of Cava, daughter of cotmt Julian, whose 
seduction by Roderic, the last Gothic king, impelled 
her father to invite the Moors into Spain, enters largely 
into the cycle of Castilian romance and into the grave 
narratives of every historian. It cannot, however, be 
traced in extant writings higher than the eleventh cen- 
tury, when it appears in the Chronicle of the Monk of 
Silos. There are Spanish historians of the eighth and 
ninth centuries ; in the former, Isidore bishop of Beja 
(Pacensis), who wrote a chronicle of Spain; in the 
latter, Paulus Diaconus of Merida, Sel>astian of Sala- 
manca, and an anonymous chronicler. It does not 
appear, however, that these dwell much on Roderic's 
reign. (See Masdeu, Historia Critica de Espana, vol. 
xiii. p. 882.) The most critical investigators of history, 
therefore, have treated the story as too apocryphal to be 
stated as a fact. A sensible writer in the History of 
Spain and Portugal, published by the Society for the 
Diffusion of UseM Knowledge, has defended its proba- 
bility, quoting a passage from Ferreras, a Spanish 
writer of the eighteenth century, whose authority stands 
high, and who argues in favour of the tradition from the 
brevity of the old chroniclers who relate the fall of 
Spain, and from the want of likelihood that Julian, who 
had hitherto defended his country with great valour, 
would have invited the Saracens, except mrough some 
strong motives. This, if we are satisfied as to the last 
fact, appears plausible ; but another hypothesis has been 
suggested, and is even mentioned by one of the early 
writers, that Julian, being of Roman descent, was ill- 
affected to the Gothic dynasty, who had never attached 
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to themselves the native inhabitants. This I cannot but 
xeckon the less likely explanation of the two. Eoderic, 
wto became archbishop of Toledo in 1208, and our. 
earliest authority after the monk of Silos, calls Julian 
" vir nobilis de noblLi Gothorum prosapia ortus, illustris 
in officio Palatino, in aimis exercitatus," &o. (See 
Schottus, Hispania Illustrata, ii. 63.) Few, however, 
of those, who deny the truth of the story as it relates to 
Cava admit the defection of count Julian to the Moors, 
and his existence has been doubted. The two parts of 
the story cohere together, and we have no better evi- 
dence for one than for the other. 

Southey, in his notes to the poem of Roderic, says, 
*• The best Spanish historians and antiquaries are per- 
suaded that there is no cause for disbelieving the uni- 
form and concurrent tradition of both Moors and Chris- 
tians." But this is on the usual assumption, that those 
are the best who agree best with ourselves. Southey 
took generally the credulous side, and his critical judg- 
ment is of no superlative value. Masdeu, in learning 
and laboriousness the -first Spanish antiquary, calls the 
story of Julian's daughter ** a ridiculous tale, framed in 
the age of romance, when histories were thrust aside 
(arrinconadas) and any love-tale was preferred to the 
most serious truth." (Hist. Crit. de Espana, vol. x. p. 
223.) And when, in another passage (vol. xii. p. 6), he 
recounts the story at large, he says that the suence of 
all writers before the monk of Silos ** should be suffi- 
cient in my opinion to expel fr'om our history a romance 
so destitute of foundation, which the Arabian romancers 
doubtless invented for their ballads." 

A modem writer of extensive learning says, ** This 
&ble, which has found its way into most of the sober 
histories of Spain, was first introduced by the monk of 
Silos, a chronicler of the eleventh century. There can 
be no doubt that he borrowed it from the Arabs, but it 
seems hard to believe that it was altogether a tale of 
their invention. There are facts in it which an Aral) 
could not have invented, unless he drew them from 
Christian sources; and, as I shall show hereafter, the 
Arabs knew and consulted the writings of the Chris- 
tians." (Gayangos, History of the Mohammedan Dy- 
nasties 01 Spain, vol. i. p. 613.) It does not appear to 
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be a conclusion from this passage that the story is a 
fable. For if a chronicler of the eleventh century bor- 
rowed it from the Arabs, and they again from Christian 
sources, we get over a good deal of the chasn^ of time. 
But if writers antecedent to the monk of Silos have 
related the Arabian invasion and the fell of Eoderio 
without alluding to so important a point as the tieachery 
of a great Gothic noble, it seems difi&cult to resist the 
inference from their silence. 

Gayangos investigates in a learned npte (vol. i. p. 
637) the following points: — By whom and when was 
the name of Ilyan, the Arabic form of Julian, first intro- 
duced into Spanish history? Did such a man ever 
exist ? What were his country and religion ? Was he 
an independent prince, or a tributary to the Gothic 
monarchs ? What part did he take in the conquest ot 
Spain by the Arabs? 

The accoTmt of Julian in the Chronicon Silense ap- 
pears to Gayangos indisputably borrowed from some 
Arabian au&ority; and this he proves by several 
writers from the ninth century downwards, " all of 
whom mention, more or less explicitly, the existence of 
a man living in Africa, and named Uyan, who helped 
the Arabs to make a conquest of Spain; to which I 
ought to add that the rape of Dyan's daughter, and the 
circumstances attending it, may also be read in detail in 
the Mohammedan aiithors who preceded the monk of 
Silos." The result of this learned writer's investigation 
is that Ilyan really existed, that he was a Chnstiaci 
chief, settled, not in Spain, but on the African coa^, 
and that he betrayed, not his country (except indeed aa 
he was probably of Spanish descent), but the interests 
of his religion, by assisting thp Saracens to subjugate 
the Gothic kingdom.' 

The story of Cava is not absolutely overthrown by 
this hypothesis, though it certainly may be the inven- 
tion of some Christian or Arabian romancer. It is per- 
fectly true that of itself it contains no apparent impro- 

* The Arabian writer whom Qayangos residence of Julian on that side of the 

translates, one of late date, speaks of straits would not be incompatible with 

Uyan as governor of Ceuta, but tells the his being truly a Spaniard. Ilyan to 

story of Cava m the usual manner.. The evidehtly not an European fonn of th« 

Goths may very probably have possessed name. 
«ome of the African coast; so that the 
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bability. Injuries have been thus inflicted by kings, 
and thus resented by subjects. But for this very reason 
it was likely to be invented; and the unwillingness 
with which many seem to surrender so romantic a tale 
attests the probability of its obtaining currency in an 
Tincritical period. We must reject it as feJse or not, 
according as we lay stress on the negative argument 
from the silence of very early writers (an argument, 
strong even as it is, and which would be insuperable if 
Ihey were less brief and imperfect^ and on the presump- 
tions adduced by Gayangos that tiulian was not a noble 
Spaniard ; but we cannot receive this celebrated legend 
at any rate with more than a very sceptical assent, not 
sufficient to warrant us in placing it among the authentio 
fcwjts of history. 
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CHAPTEE V. 



HISTORY OF GERMANY TO THE DIET OF WORMS IN 1495. 

Sketch of Gennan History tmder the Emperoiii of the House of Sazony — Hooae 
of FniDconia — Heniy lY. — House of Suajbia — Frederic Barbarossa — Fall of 
Henry the lion — Frederic IL — Extinction of House of Suabia — Changes id 
the Germanic Constitution -- Electors -- Territorial Sovereignty of the Princes 

— Bodolph of Hapsburgh — State of the £knpire after his Time — Causes of 
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Bull — House of Austria — Frederic III. — Imperial Qties — Provincial States 

— Maximilian — Diet of Worms — Abolition of private Wars — Imperial 
Chamber — Aulic Council — Bohemia — Hungary — Switzerland. 

After the deposition of Charles the Fat in 888, which 
finally seYered the connexion between France and Ger- 
many,' Amnlf, an illegitimate descendant of Charle- 
Separation Hiagnc, obtained the throne of the latter coun- 
of Germany try, in which he was succeeded by his son 
fix)m France. L^^g b g^^ upon the death of this prince in 
911, the German branch of that dynasty became extinct. 
There remained indeed Charles the Simple, acknow- 
ledged as king in some parts of France, but rejected in 
others, and possessing no personal claims to respect. 
The Germans therefore wisely detenlnined to choose a 
BOYereign from among themselYes. They were at this 
time divided into five nations, each under its own duke, 
and distinguished by difference of laws, as well as of 

'^ There can be no question about this dependence of the crown in that age, 

in a general sense. But several German which had been established by the treaty 

writers of the time assert that both of Yerdun in 843, but proves the weak- 

Eudes and Charles the Simple, rival ness of the competitors, and their want 

kings of France, acknowledged the feudal of patriotism. In Eudes it is more re> 

superiority of Amul£ Charles, says Re- markable than in Charles the Simple, k 

gino, regnum quod usurpaverit ex manu man of feeble character, and a Carlqvin- 

eijus percepit. Struvius, Corpus Hist gian by birth. 

German, p. 202, 203. This acknow- ^ The German princes had some hesi- 
ledgment of sovereignty in Amulf king tation about the choice of Louis, but 
of Germany, who did not even pretend their partiality to the Carlovingian line 
to be emperor, by both the claimants of prevailed. Struvius, p. 208 : quia reges 
thethrone of France, for such it virtually Francorum semper ex uno genere pro- 
was, 'though they do not appear to have cedebant, says an archbishqp Hatto, in 
rendered humags, c<u)not affect the in- writing to the pope. 
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origin ; the Franks, whose territory, comprising Fran- 
conia and the modem Palatinate, was considered as the 
cradle of the empire, «nd who seem to have arrogated 
some superiority over the rest, the Suabians, the Bava- 
rians, the Saxons, under which name the inhabitants of 
Lower Saxony alone and Westphalia were included, and 
the Lorrainers, who occupied the left bank of the lUiine 
as far as its termination. The choice of these Election of 
nations in their general assembly feU upon Comjd. 
Conrad, duke of Franccmia, according to some ^' 
writers, or at least a man of high rajik, and descended 
tibrough females &om Charlemagne.*' 

Conrad dying without male issue, the crown of Ger- 
many was bestowed upon Henry the Fowler, Honse of 
duke of Saxony, ancestor of the three Othos, Saxony. 
who followed him in direct succession. To Fo^r.^* 
, Henry, and to the first Otho, Germany was aj). «i9. 
more indebted than to any sovereign since a.d.936. 
Charlemagne. The conquest of Italy, and re- ^^^^ 
covery of the imperial title, are indeed the oth'oiu. 
most brilliant trophies of Otho the Great ; but ^•^- ^^• 
he conferred fax more unequivocal benefits upon his 
own country by completing what his father had begun, 
her liberation from the inroads of the Hungarians. Two 
marches, that of Misnia, erected by Henry the Fowler, 
and that of Austria, by Otlio, were added to the Ger- 
manic territories by their victories.** 

A lineal succession of four descents without tJie least 
opposition seems to show that the Germans were dis- 
posed to consider their monarchy as fixed in the Saxon 
femily. Otho II. and HE. had been chosen each in his 
fether's lifetime, and during legal infency. The formality 
of election subsisted at that time in every European 
kingdom ; and the imperfect rights of birth required a 
ratification by public assent. If at least France and 

* Rclimidt, Hiat. des Allemands, t iL dency to promote the Improvement of 

p. 288. Stmvins, Corpus Historise Get- that territory, and, combined with the 

mBoAca, p. 210. The former of these discovery of the gold and silver mines 

writers does not consider Conrad as doke of Goslar under Otho L, rendered it the 

of Francooia. richest and most important part of the 

d Many towns in Germany, especially empire. Struvius, p. 226 and 261. 

on tiie Saxon frontier, were built by Sclmiidt, t ii. p. 322. Putter, Historical 

Henry I., who is said to have compelled Development of the German Constitu- 

every ninth man to take up his residence tion, voL i. p. 116. 
in them. This had a remarkable ten- 

F 2 



68 HOdSE OF* FRANCONIA. Chap. V. 

England were hereditary monarchies in the tenth cen- 
tury, the same may surely be said of Germany ; since 
we find the lineal succession fully as well observed in 
the last as in the former. But upon the early and un- 
expected decease of Otho III., a momentary opposition 
HeniyEL. ^^^^^ offered to Henry duke of Bavaria, a col- 
Aj). 1002. lateral branch of the reigning family. He ob- 
tained the crown, however, by what contemporary his- 
torians call an hereditary title,* and it was not until his 
death in 1024 that the house of Saxony was deemed to 
be extinguished. 

No person had now any pretensions that could inter- 

fete with the unbiassed suffrages of the nation ; 
Fnmconia. and accordingly a general assembly was deter- 
Conrad IL mined by merit to elect Conrad, sumamed the 
Hen^nL Salic, a nobleman of Franconia.' From this 
A.D. 1039. prince sprang three successive emperors, Henry 
SD?7o5r III., I v., and V. Perhaps the imperial pre- 
Henryv. roffatives over that insubordinate confederacy 

never reached so high a point as m the reign 
of Henry III., the second emperor of the house of Fran- 
conia. It had been, as was natural, the object of all his 
predecessors, not only to render their throne hereditary, 
which, in effect, the nation was willing to concede, but 
to surround it with authority suflBcient to control tire 
leading vassals. These were the dukes of the four na- 
tions of Germany, Saxony, Bavaria, Suabia, and Fran- 
conia, and the three archbishops of the Ehenish cities, 
Mentz, Treves, and Cologne. Originally, as has been 
more fully shown in another place, duchies, like counties, 
were temporary governments, bestowed at the pleasure 
of the crown. From this first stage they advanced to 
hereditary offices, -and finally to patrimonial fiefs. But 
theii* progress was much slower in Germany than in 
France. Under the Saxon line of emperors, it appears 
probable that, although it was usual, and consonant to 
the prevailing notions of equity, to confer a duchy upon 



^ A maxhnft multitudine vox una ' Conrad was descended from a 

respondit; Henricum, Christ! a^jutorio, daughter of Otho the Great, and also 

etjure hwreditario, regnatihnim. Dltmar from Conrad I. ' His first-cousin -waa 

apud Struvium, p. 2t3. See other pas- duke of Franoonis. Stnivius; Schmidt; 

sages quoted in the same place. Schmidt. PieffeL 
%. ii. p. 410. 
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the nearest heir, yet no positive rule enforced this upon 
the emperor, and some mstances of a contrary proceed- 
ing occurred.* But, if the royal prerogative in this 
respect stood higher than in France, there was a coun- 
tervailing principle that prohibited the emperor from 
uniting a fief to his domain, or even retaining one which 
he had possessed before his accession. Thus Otho the 
Great granted away his duchy of Saxony, and Henry II. 
that of Bavaria. Otho the Great endeavoured to coun- 
teract the effecis of this custom by conferring the 
duchies that fell into his hands upon members of his 
own family. This policy, though apparently weU con- 
ceived, proved of no advantage to Otho ; his son and 
brother having mixed in several rebellions against him. 
It was revived, however, by Conrad 11. and Henry III. 
The latter was invested by his father with the two 
duchies of Suabia and Bavaria. Upon his own accession 
he retained the former for six years, and even the latter 
for a short time. The duchy of Franconia, which be- 
came vacant, he did not re-grant, but endeavoured to set 
a precedent of uniting fiefs to the domain. At another 
time, after sentence of forfeiture against the duke of 
Bavaria, he bestowed that great province on his wife, 
the empress Agnes.** He put an end altogether to the 
form of popular concurrence, which had been usual 
when the investiture of a duchy was conferred; and 
even deposed dukes by the sentence of a few princes, 
without the consent of the diet.' If we combine with 
these proofs of authority in the domestic administration 
of Henry HI. his almost unlimited control over papal 
elections, or rather the right of nomination that he 
acquired, we must consider him as the most absolute 
monarch in the annals of Germany. 

These ambitious measures of Henry HE. prepared fifty 
years of calamity for his son. It is easy to unfortonate 
perceive that the misfortunes of Henry IV. reigo of 
were primarily occasioned by the jealousy with ^®°^ * 
which repeated violations of their constitutional usages 

S Schmidt, t. ii. p. 393, 403. Stravins, duchy of Bavaria to the sons of the last 

p. 314, gopposes the hereditary rights of duke, whidi, however, excited a rebellion. 

dokes to liave commenced under Conrad p. 236. 

I. ; hot Schmidt is perhaps a better b Schmidt, t iii. p. 26, 37. 

authority; and Siaruvius afterwards men- i Id. p. 207. 
ttou tbe refusal of Otho I. to grant the 
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had inspired the nobility.^ The mere ciromnstance of 
Henry IV.'s minority, nnder the guardianship of a 
woman, was enough to dissipate whatever power his 
fiftther had acqtdred. Hanno, archbishop of Mentz, car- 
ried the young king away by force from his mother, SfUd 
governed Germany in his name ; till another archbishop, 
Adalbert of Bremen, obtained greater influence over 
him. Through the neglect of his education, Henry- 
grew up with a character not well fitted to retrieve the 
mischief of so unprotected a minority; brave indeed, 
well-natured, and affable, but dissolute beyond measure, 
Aj) 10Y3. ^'^^ addicted to low -and debauched company. 
He was soon involved in a desperate war with 
the Saxons, a nation valuing itself on its populousnese 
and riches, jealous of the house of Franconia, who wore 
a crown that had belonged to their own dukes, and 
indignant at Henry's conduct in erecting fortresses 
throughout their X50untry. 

In the progress of this war many of the chief princes 
evinced an unwillingness to support the emperor." Not- 
withstanding this, it would probably have terminated, 
*as other rebellions had done, with no permanent loss to 
either party. But in the middle of this contest another 
for more memorable broke out with the Eoman see, con- 
cerning ecclesiastical investitures. The motives of this 
fimious quarrel will be explained in a different chapter 
,,^^ of the present work. Its effect in Germany 

AJ). 1011. • J. TT A i X l'^ 

was rumous to Henry. A sentence, not only 
of excommimication, but of deposition, which Gregory 
Vn. pronounced i^ainst him, gave a pretence to all his 
enemies, secret as well as avowed, to withdraw their 
allegiance." At the head of these was Bodolph duke of 

k In the vory fiiBt year of Henry's Henry IV.'s reign, that the ecclesiastica] 

reign, while he was bat six years old, the quarrel was only seomdary in the eyes 

princes of Saaony are said by Lambert of Germany. The contest against him 

of Aschaffenbtug to have formed a con- was a straggle of the aristocracy, Jealoof 

gj^ncy to depose him, ont of resentment of the imperial prerogatives which Gcnk- 

for the injuries they had sustained from rad n. and Henry IIL had strained to 

his father. Stravios, p.306. St. Marc, the utmost Those who were in rebellion 

t iii. p. 248. against Henry were not pleased with 

^ Struvius. Schmidt. Gregory VII. Bruno, author of a his- 

. " A party had been already formed, tory of the Saxon war, a fturions invective, 

who were meditating to depose Henry, manifiests great dissatisSftction with th« 

His excommunication came just in time court of Rome, which he reproaches witli 

to confirm their resolutions. It appears dissimulation and venality. , 
clearly, upon a little consideration of 
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Snabia, whom an assembly of revolted prinoes raised to 
the throne. We may perceive, in the conditions of 
Bodolph's election, a symptom of the real principle that 
animated the German aristocracy against Henry IV. It 
was agreed that the kingdom shonld no longer be here< 
ditary, not conferred on the son of a reigning monarch, 
nnless his merit shonld challenge the popular approba- 
tion." The pope eribrongly encouraged this plan of render- 
ing the empire elective, by which he hoped either eventr 
ually to secure the nomination of its chief for the Holy 
See, or at least, by sowing the seed of civil dissensions 
in Germany, to render Italy more independent. Hehiy 
IV. however displayed greater abilities in his adversity 
than his early conduct had promised. In the last of 
several decisive battles, Eodolph, though vie- ^^ ^^^^ 
torious, was mortally wounded; and no one 
oared to take up a gauntlet which was to be won with 
80 much trouble and uncertainty. The Germans were 
sufficiently disposed to submit ; but Home persevered in 
her unrelenting hatred. At the close of Henry's long 
reign she excited c^inst him his eldest son, and, after . 
more than thirty years of hostility, had the satisfaction 
of wearing him down with misfortune, and casting out 
hifi body, as excommunicated, from its sepulchre. 

In the reign of his son Henry V, there is no evfent 
worthy of much attention, except the tennina- Extinction of 
tion of the great contest about investitures, the houae of 
At his death in 1125 the male line of the^^'*''^ 
Franoonian emperors was at an end. Frederic duke of 
Suabia, grandson by his mother of Henry IV., ^^^ ^^^5 
had inherited their patrimonial estates, and 
seemed to represent their dynasty. But both the last 
emperors had so many enemies, and a disposition to 
render the crown elective prevailed so strongly among 
the leading princes, that Lpthaire duke of Election of 
Saxony was elevated to the throne, though Lo^haire. 
rather in a tumultuous and irregular manner.^ Lothaire, 

** Hoc etiam ibi ooosensn commtmi rex provenlret : A vero ncm esset digntu 

anoprobatam, Bomani ponttfids anc- regis fllins, vel si nollet enm popnlus, 

taritato est corroboratnm, nt regia po- quern regem fiicere vellet, haberet in 

teatas nulli per hsreditatem, sicat antea potestate popnlus. Bruno de Bello Saxo* 

tail oonsuetndo, cederet, sed filius regis, nico, apud Struvium, p. 32Y'. 

etiamsl valde dignus esset, per electi<mem P See an account of Lothaire's election 

fponUmfitan, noo per snccessionis Uneam. by a contemporary writer in Stmvina, 
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who had been engaged in a revolt against Heniy Y., and 
the chief of a nation that bore an inveterate hatred fo 
the house of Franconia, was the natural enemy of tbB 
new fieimily that derived its importance and pretensions 
from that stock. It was the object of his reign, accord- 
ingly, to oppress the two brothers, Frederic and Conrad, 
of the Hohenstanffen or Suabian family. By this means 
he expected to secure the succession of the empire for 
his 6on*in-law. Henry, sumamed the Proud, who 
married Lothaire's only child, was fourth in descent 
from Welf, son of Azon marquis of Este, by Cunegonda, 
heiress of a distinguished family, the Wel& of Altorf in 
Suabia. Her son was invested with the duchy of Bava- 
ria in 1071. His descendant, Henry the Proud, repre- 
sented, also, through his moiher, the ancient dukes of 
Saxony, sumamed Billung, from whom he derived the 
duchy of Luneburg. The wife of Lothaire transmitted 
to her daughter ttie patrimony of Henry the Fowler, 
consisting of Hanover and Brunswic. Besides this great 
dowry, Lothaire bestowed upon his son-in-law the duchy 
of Saxony in addition to that of Bavaria.** 

This amazing preponderance, however, tended to 
alienate the princes of Germany from Lothaire's views 
in fctvour of Henry; and the latter does not seem to 
have possessed abiUties adequate to his eminent station. 
On the death of Lothaire in 1138 the partisans of the 
house of Suabia made a hasty and irregular election of 
Conrad, in which the Saxon faction foimd itseK obliged 
to acquiesce/ The new emperor availed himself of the 
Honseof jealousy which Henry the Proud's a^randize- 
SnabiA. mcnt had excited. Under pretence that two 
^^'^*°'*^^ duchies could not legally be held by the same 
^^' ^^ * person, Henry was summoned to resign one of 
them ; and on his refusal, the diet pronounced that he 
had incurred a forfeiture of both* Henry made but 

p. 357. See also prooft of the disaatis- title to preference, but a sort of indioate 

faction of the aristocracy at the Fran- rlgbt, as in France, I^Mdn, and i^^gra^n^. 

oonian government Schmidt, t. til Lothaire signed a capitulation at his a^ 

p. 32S. It was evidently their determi- oessioa. 

nation to render the empire truly elec- *l Pfeffel, Abrege Chronologiqne de 

tive (Id. p. 335) : and perhaps we may I'ffistoire d'AUemagne, t. i. pw 269. 

date that ftmdamental principle of the (Paris, 1777.) Gibbon's Antiqnitiea cf 

Germanic constitution from the accession the House of &nnawic. 

of Lothaire. Previoi:uly to that era, ' SchmidL^ 
birth saenw to have given not only a &ir 
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little resisiance, and before his death, which happened 
soon afterwards, saw himself stripped of all his her^ 
ditary as well as acquired possessions. Upon original of 
this occasion the femous names of Guelf and Sjf^^ 
Ghibelin were first heard, which were destined 
to keep alive the flame of civil dissension in fair distant 
countries, and after their meaning had been forgotten. 
The Guelfs, or Welfs, were, as I have said, the ancestors 
of Henry, and the name has become a sort of patronymic 
in his flBunily. The word Ghibelin is derived from Wi- 
belung, a town in Franconia, whence the emperors of 
that Ime are said to have sprung. The house of Suabia 
were considered in Germany as representing that of 
Franconia; as the Guelfo may, witiiout much impro- 
priety, be deemed to represent the Saxon line.* 

Though Conrad IH. left a son, the choice of the 
Electors fell, at his own request, upon his Frederie 
nephew Frederic Barbarossa.* The most con- Barbarossa. 
fifpicuous events of this great emperor's life belong to the 
Estory of Italy. At home he was feared and respected ; 
the imperial prerogatives stood as high during his reign 
as, after their previous decline, it was possible for a 
single man to carry them." But the only circumstance 
which appears memorable enough for the present sketch 
is the second fSall of the Guel&. Henry the FaUof 
Lion, son of Henry the Proud, had been re- g^ ^ 
stored by Conrad HE. to his feither's duchy of ^j, ^^^^ 
Saxony, resigning his claim to that of Bavaria, 
which had been conferred on the margrave of Austria. 
This renunciation, which indeed was only made in his 
name during childhood, did not prevent him from urging 
the emperor Frederic to restore the whole of his birtt 
right ; and Frederic, his first-cousin, whose life he had 
saved in a sedition at Eome, was induced to comply 
with this request in 1166. Far from evincing that 
political jealousy which some writers impute to him, 
the emperor seems to have carried his generosity beyond 
the limits of prudence. For many years their union was 
apparently cordial. But, whether it was that Henry 
took umbrage at part of Frederic's conduct," or that 

* Stnivins, p. 3t0 and 3?8. * Frederic had obtained the locoeasion 

* Stravina. of Wolf marquis of Toacany, uncle of 

* PfelTel, p. 341. Benry the Lion, who probably ooosideied 
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mere ambition rendered him nngrateful, he certainly 
abandoned his sovereign in a moment of distress, refus- 
ing to give any assistance in that expedition into Lom- 
bardy which ended in the nnsuccessful battle of Leg- 
nano. Frederic could not forgive this injury, and, taking 
advantage of complaints which Henry's power and 
haughtiness had produced, summoned him to answer 
charges in a general diet. The duke refused to appear, 
and, being adjudged contumacious, a sentence of confis- 
cation, similar to that which ruined his father, fell upon 
his head ; and the vast imperial fiefs that he possessed 
were shared among some potent enemies.' He made an 
ineJBfectual resistance; like his fether, he appears to 
have owed more to fortune than to nature; and after 
three years' exile, was obliged to remain content with 
the restoration of his alodial estates in Saxony. These, 
fifty years afterwards, were converted into imperial 
fiefe, and became the two duchies of the house of Bruns- 
wic, the lineal representatives of Henry the Lion, and 
inheritors of the name of Guelf.* 

Notwithstanding the prevailing spirit of the German 
oligarchy, Frederic Barbarossa had found no difficulty 
in procuring the election of his son Henry, even during 
Henry VI. infancy, as his successor.' The fall of Henry 
A.D, 1190. ^Q j^Jqjj i^a^ greatly weakened the ducal au- 
thority in Saxony and Bavaria ; the princes who acquired 
that title, especmlly in the former country, finding that 
the secular and spiritual nobility of the first class had 
taken the opportunity to raise themselves into an imme- 
diate dependence upon the empire. Henry VI. came, 
therefore, to the crown with considerable advantages in 
respect of prerogative ; and these inspired him wifii the 
bold scheme of declaring the empire hereditary. Gne 
is more surprised to find that he had no contemptible 
prospect of success in this attempt: fifty-two princes, 

himself as entitled to expect it. Schmidt, decide cm a question of Oennan hlstoiy, 

p. 427. I do not see that there was any pre- 

7 Patter, in his Historical Develop- cipitancy or manifest breach of Justice in 

nnnt of the Constitution of the German the course of proceedings against him. 

Empire, is inclined to consider Henry Schmidt, Pfeffel, and Stravius do not 

the JAon as sacrificed to the emperor's represent the condemnation of Henry as 

Jealousy of the Ouelfs, and as illegally m^ust. 

proscribed by the diet. But the pro- * Putter, p. 220. 

V vocations he had given Frederic are un- * Struvius, p. 418. 
deniable; and, without pretending to 
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and even what appears hardly credible, the See of Borne, 
tinder Clement III., having been induced to concur in 
it. Bnt the Saxons made so vigorons an opposition^ 
that Henry did not think it advisable to persevere.** He 
procnred, however, the election of his son Frederic, an 
in&nt only two years old. But, the emperor dying 
almost immediately, a, powerful body of princes, sup- 
ported by Pope Innocent III., were desirous to with- 
draw their consent. Philip duke of Suabia, phiupgnj 
the late king's brother, unable to secure his othoiv. 
nephew's succession, brought about his own ^•^•^^®^- 
election by one pMiy, while another chose Otho of 
Brunswic, younger son of Henry the Lion. This double 
election renewed the rivalry between the Guelfe and 
Ghibelins, and threw Germany into confusion for several 
years. Philip, whose pretensions appear to be the more 
Intimate of the two, gained ground upon his adversary, 
notwithstanding the opposition of the pope, till he was 
assassinated in consequence of a private resentment. 
Otho IV. reaped the benefit of a crime in which he did 
not participate, and became for some years undisputed 
sovereign. Put, having offended the pope by ^^ j^os 
not entirely abandoning his imperial rights 
over Italy, he had, in the latter part of his reign, to con- 
tend against Frederic, son of Henry VI., who, having 
grown up to manhood, came into Germany as heir of 
the house of Suabia, and, what was not very usual in 
his own history, or that of his family, the favoured can- 
didate of the Holy See. Otho IV. had been almost 
entirely deserted except by his natural subjects, when 
his death, in 1218, removed every difficulty, and left 
Frederic 11. in the peaceable possession of Germany. 

The eventful life of Frederic II. was chiefly passed 
in Italy. To preserve his hereditary dominions, Frederic il 
and chastise the Lombard cities, were the lead- 
ing objects of his political and inilitary career. He paid 
therefore but little attention to Germany, from which it 
Was in vain for any emperor to expect effectual assist- 
ance towards objects of his own. Careless of preroga- 

1> StiHTiiu, p. 424. Iropetravit a sab- traosiret, et tic in ipio terminus esset 

4iti8, nt ceflsante pristinA Pftlatinorom electionis, prindpiiimqiie sncceflsfvn dig> 

electione, imperimn in ipdns posterita- nitatis. Oervaa. Tilburiens. ibidem, 
tern, distinctk proximorum snocessione. i 
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tives which it seemed hardly worth an effort to preserve, 
he sanctioned the independence of the princes, which 
may be properly dated from his reign. In return, they 
readily elected his son Henry king of the Eomans ; and 
on his being implicated in a rebellion, deposed him with 
equal readiness, and substituted his brother Conrad at 
the emperor's request.* But in the latter part of Fre- 
deric's reign the deadly hatred of Borne penetrated be- 
yond the Alps. After his solemn deposition in 
the council of Lyons, he was incapable, in 
ecclesiastical eyes, . of holding the imperial 
sceptre. Innocent IV. found however some 
cdmculty in setting up a rival emperor. Henry 
landgrave of Thuringia made an indifferent 
figure in this character. Upon his death, William 
count of Holland was chosen by the party adverse to 
Frederic and his son Conrad ; and after the emperor's 
death he had some success against the latter. It is hard 
indeed to say that any one was actually sovereign for 
twenty-two years that followed the death of Frederic 
Grand in- H. ; a period of contested title and universal 
terregnum. anarchy, which is usually denominated the 
AJ). 1260. grand interregnxun. On the decease of William 
A.D. 1272. of Holland, in 1256, a schism among the electors 
Richapd of produced the double choice of Eichard earl of 
"^^* ' Cornwall, and Alfonso X. king of Castile. It 
seems not easy to determine which of these candidates 
had a legal majority of votes -^ but the subsequent re- 
cognition of almost sdl Germany, and a sort of possession 
evidenced by public acts, which have been held valid, 
as well as the seneral consent of contemporaries, may 
justify us in adding Eichard to the imperial list. The 



• Stmviua, p. 457. 

d The election ooght legaUy to have 
been made at Frankfort But the elector 
of Treyes, having got possession of the 
tovm, shut out the archbishops of Mentz 
and Cologne, and the count palatine, on 
pretence of apprehending violence. They 
met tinder the walls, and there elected 
Richard. Afterwards Alfonso was chosen 
by the votes of Treves, Saxony, and 
Brandenburg. Historians differ about 
the vote of Ottocar king of Bohemia, 
which would turn the scale. Sometime 
alter the election it is certain that he 



was on the side of Richard. Perhaps we 
may collect firom the opposite statements 
in Struvius, p. 504, that the proxies of 
Ottocar had voted for Alfonso, and that 
he did not think fit to recognise their 
act 

There can be no doubt that Richard 
was de facto sovereign of Germany ; and 
it is singular that Struvius should assei^ 
the contrary, on the authority of an in- 
strument of Rodolph, which expressly 
designates him king, per quondam 
Richardum regem illustrem. Struv. 
p. 502. 
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choice indeed was ridiculous, as he possessed no talents 
which could compensate for his want of power; but the 
electors attained their objects ; to perpetuate a state of 
confusion by which their own independence was conr 
6olidated, and to plunder without scruple a man, like 
Didius at Eome, rich and foolish enough to purchase the 
first place upon earth. 

That place indeed was now become a mockery of 
greatness. For more than two centuries, not- 
withstanding the temporary influence ofFrederic Qennanic * 
Barbarossa and his son, the imperial authority ^^'**°* 
had been in a state of gradual decay. From 
the time of Frederic II. it had bordered upon absolute 
insignificance ; arid the more prudent German princes 
were slow to canvass for a dignity so little accompanied 
by respect. The changes wrought in the Germanic 
constitution during the period of the Suabian emperors 
chiefly consist in the establishment of an oligarchy of 
electors, and of the territorial sovereignty of the princes. 

1. At the extinction of the Franconian line by the 
death of Henry V. it was determined by the ^^^^^^ 
German nobility to make their empire practi- 
cally elective, admitting no right, or even natural pre- 
tension, in the eldest son of a reigning sovereign. Their 
choice upon former occasions had been made by free and 
general sufEra^e. But it may be presumed that each 
nation voted unanimously, and according to the disposi- 
tion of its duke. It is probable, too, 3iat the leaders, 
after discussing in previous deliberations the merits of the 
several candidates, submitted their own resolutions to 'the 
assembly, which would generally concur in them without 
hesitation. At the election of Lothaire, in 1124, we find 
an evident instance of this previous choice, or, as it was 
called, prcBtaxatim, from which the electoral college of 
Germany has been derived. The princes, it is said, 
trusted the choice of an emperor to ten persons, in 
whose judgment they promised to acquiesce.* This pre- 
cedent was, in all likelihood, followed at all subsequent 
elections. The proofs indeed are not perfectly clear. 
But in the famous privilege of Austria, granted by Fre- 
deric L in 1156, he bestows a rank upon the newly- 

• Struvius, p. 367. Schmidt, t lii. p. 331. . 
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created dtike of that ooimtiy, inunediately after the 
electing princes (post principes electores) ;' a strong pre- 
sumption that the right of pretaxation was not only 
established, bat limited to a few definite persons. In a 
letter of Innocent IIL, concerning the double eleclioii 
of Philip and Otho in 1198, he aaserts the latter to have 
had a majority in his favour of those to whom the right 
of election chiefly belongs (ad quos principaliter spectat 
electio). » And a law of Otho in 1208, if it be genuine, 
appears to fix the exclusive privilcjge of the seven 
electors.^ Nevertheless, so obscure is this important 
part of the G^ermanic systenl, that we find four ecclesi- 
astical and two secular princes concurring with the 
regular electors in the act, as reported by a contempo- 
rary writer, that creates Conrad, son of Frederic IL, 
Ving of the Romans.' This, however, may have been 
an irregular deviation from the principle already esta- 
blished. But it is admitted that all the princes retained, 
at least during the twelfth century, their consenting 
suf&rage ; like the laity in an episcopal election, whose 
approbation continued to be necessary long after the 
real power of choice had been withdrawn from them.^ 

It is not easy to account for all the circmnstances that 
gave to seven spiritual and temporal princes this distin- 
guished pre-emmence. The three archbishops, Mentz, 
Treves, and Cologne, were always indeed at tiie head of 
the German church. But the secular electors should 
naturally have been the dukes of four nations ; Saxony, 
Franconia, Suabia, and Bavaria. We find, however, 
only the first of these in the imdisputed exercise of a 
vote. It seems probable that, when the electoral princes 
came to be distinguished from the rest, their privilege 
was considered as peculiarly connected with the dis- 
charge of one of the great offices in the imperial court. 
These were attached, as early as the diet of Mentz in 
1184, to the four electors, who ever afterwards pos- 
sessed them : the duke of Saxony having then officiated 

f Schmidt, t. iiL p. 390. from the Chronicle of Francis Pippin. 

8 PfefiTel, p. 360. k This is manifest by the various pe» 

h Schmidt, t. iv. p. 80. si^^ relating to the elections of Philip 

i This is not mentioned in Stravitts, and Otho, quoted by Struvius, p. 428, 

or the other German writers. But De- 430. See too PfefiFel, ubi supra. Schmidt, 

nina (Rivoluzioni d'ltalia, I. ix. c. 9) t. iv. p. 19. 

quotes the style of the act of election 
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as arcli-marslial, the count palatine of the Ehine as arch- 
steward, the king of Bohemia as arch-cupbearer, and the 
margrave of Brandenburg as arch-chamberlain of the 
empire." But it still continues a problem why the 
thi4e latter ofiQces, with the electoral capacity as their 
iacident, should not rather have been granted to the 
dukes of Franconia, Suabia, and Bavaria. I have seen 
no adequate explanation of this circumstance; which 
may perhaps lead us to presume that the right of pre* 
election was not quite so soon confined to the precise 
number of seven princes. The final extinction of two 
great original duchies, Frahconia and Suabia, in the 
thirteenth century, left the electoral rights of the count 
palatine and the margrave of Brandenburg beyond dis- 
pute. But the dukes of Bavaria continued to claim a 
vote in opposition to the kings of Bohemia. At the 
election of Eodolph in 1272 3ie two brothers of the 
house of Wittelsbach voted separately, as count palatine 
and duke of Lower Bavaria. Ottocar was excluded upon 
this occasion ; and it was not till 1290 that the suffrage 
of Bohemia was folly recognised. The Palatine md 
Bavarian branches, however, continued to enjoy their 
fiEunily vote conjointly, by a determination of Eodolph ; 
upon which Louis of Bavaria slightly innovated, by ren- 
dering the suffrage alternate. But the Golden Bull of 
Charles IV. put an end to all doubts on the rights of 
electoral houses, and absolutely excluded Bavaria from 
voting. The limitation to seven electors, first perhaps 
fixed by accident, came to be invested with a sort of 
mysterious importance, and certainly was considered, 
until times comparatively recent, as a fundamental law 
of the empire. ° 

2. It might appear natural to expect that an oligarchy 
of seven persons, who had thus excluded their 
equals from all share in the election of a so- untiSSi^ 
vereign, would assimie still greater authority, J^^PJ ^^ 
and trespass further upon the less powerfol ^ 
vassals of the empire. But while the electors were esta- 
blishing their peculiar privilege, the class immediately 
inferior raised itself by important acquisitions of power. 

■» Schmidt, t iv. p. 78. 

■ IWd. p. 78, 568 ; Putter, p. 274 ; PfeflFel, p. 436, 5C5 ; StruviuR, p. 6H. 
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The German dukes, even after they becsmie hereditanr, 
did not Buoceed in compelling the chief nobility within 
their limits to hold their lands in fief so completely as 
the peers of France had done. The nobles of Su^bia 
refused to follow their duke into the field against the 
emperor Conrad 11.** Of this aristocracy the superior 
class were denominated princes ; an appellation which, 
after the eleyenth century, distinguished them from the 
untitled nobility, most of whom were their vassals. 
They were constituent parts of all diets ; and though, 
gradually deprived of their original <)articipation in 
electing an emperor, possessed, in all other respects, the 
same rights as the dukes or electors. Some of them were 
fully equal to the electors in birth as well as extent of 
dominions; such as the princely houses of Austria, 
Hesse, Brunswic, and Misnia. By the division of Henry 
the Lion's vast territories, ^ and by the absolute extinction 
of the Suabian family in the following century, a great 
many princes acquired additional weight. Of the ancient 
duchies, only Saxony and Bavaria remained ; the former 
of which especially was so dismembered, that it was 
vain to attempt any renewal of the ducal jurisdiction. 
That of the emperor, formerly exercised by the counts 
palatine, went almost equally into disuse during the 
contest between Philip and Otho IV. The princes 
accordingly had acted with sovereign independence with- 
in their own fiefe before the reign of Frederic 11. ; but 
the legal recognition of their immunities was reserved 
for two edicts of that emperor ; one, in 1220, relating to 
ecclesiastical, and the other, in 1232, to secular princes. 
By these he engaged neither to levy the customary impe- 
rial dues, nor to permit the jurisdiction of the palatine 
judges, within the limits of a state of the empire ; •> cor^ 
cessions that amounted to little less than an abdication 
of his own sovereignty. From this epoch the territorial 
independence of the states may be dated. 

A class of titled nobility, irrferior to the princes, were 
the counts of the empire, who seem to have been sepa/- 
rated from the former in the twelfth century, and to 
have lost at the same time their right of voting in the 

^ Pfeffel» p. 209. gave qutte a new face to Germany, in 

P See the arrangements made in con- Pfeffel, p. 234 ; also p. 437. 
fcquence of Henrys forfeiture, which l PfelTel, p. 384 ; Putter, p. 233. 
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diets/ In some parts of Germany, chiefly in Franconia 
and upon the Khine, there always existed a very nu- 
merous body of lower nobility; untitled at least till 
modem times, but subject to no superior except the 
emperor. These are supposed to have become immediatey 
after the destruction of the house of Suabia, within 
whose duchies they had been comprehended. • 

A short interval elapsed after the death of Eichard of 
Cornwall before the electors could be induced, 
by the deplorable state of confusion into which r,S^JSS 
Germany had Mien, to fill the imperial throne. Hai»burg. 
Their choice was however the best that could 
have been made. It fell upon Bodolph count of Haps- 
bui^, a prince of very ancient family, and of consider- 
able possessions as well in Switzerland as upon each 
bank of the Upper Khine, but not sufficiently powerful 
to alarm the electoral oligarchy. Eodolph was brave, 
active, and just ; but his characteristic quality appears 
to have been good sense, and judgment of the circum- 
stances in which he was placed. Of this he gave a 
signal proof in relinquishing the favourite project of so 
many preceding emperors, and leaving Italy altogether 
to itself. At home he manifested a vigilant spirit in 
administering justice, and is said to have destroyed 
seventy strongholds of noble robbers in Thuringia and 
other parts, bringing many of the criminals to capital 
punishment. * But he wisely avoided giving offence to 
the more powerful princes ; and during his reign there 
were hardly any rebellions in Germany. 

It was a very reasonable object of every emperor to 
aggrandize his family by investing his near investment 
kindred with vacant fiefs ; but no one was so o^ ^^ «>» 
fortunate in his opportunities as Eodolph. At dudby ©f **** 
his accession, Austria, Styria, and Camiola ^"^^i^ 
were in the hands of Ottocar king of Bohemia. These 
extensive and fertile countries had been formed into a 
march or margraviate, after the victories of Otho the 



■" In the instmments relating to the vius, p. 511. 

election of Otho IV. the princes sign t Stnivius, p. 630. Coxe's Hist, of 

their names. Ego N. elegi et subscripsi. House of Austria, p. 57. This Taluabie 

Bat the counts only as follows : Ego N. work contains a full and interesting ac- 

wnaensi et subscripsi. PfeSel, p. 360. count of Rodolph's reign. 

• Pfeflfel, p. 455 ; Putter, p. 264; Stru- •" 

VOL. II. 6 



82 



THE EMPIRE AFTER RODOLPH. 



Chap. V. 



Great over the Hungarians. Frederic Barbarossa erected 
them into a duchy, with many distinguished privileges, 
especially that of female succession, hitherto unknown 
in the feudal principalities of Germany." Upon the 
extinction of the house of Bamberg, which had enjoyed 
this duchy, it was granted by Frederic II. to a cousin of 
his own name ; after whose death a disputed succession 
gave rise to several changes, and ultimately enabled 
Ottocar to gain possession of the country. Against this 
king of Bohemia Kodolph waged two successful wars, 
A D. 1283. ^^^ recovered the Austrian provinces, which, 
as vacant fiefs, he conferred, with the consent 
of the diet, upon his son Albert.* 

Notwithstanding the merit and popularity of Eodolph, 
state of the ^® electors refused to choose his son king of 
OTopire after the Bomans in his lifetime; and, after his 
^ ^ ' death, determined to avoid ihe appearance of 
hereditary succession, put Adolphus of Nassau upon the 
Adoiphns. throne. There is very little to attract notice 
in the domestic history of the empire during 
the next two centuries. From Adolphus to 
Sigismund every emperor had either to struggle 
against a competitor claiming the majority of 
votes at his election, or against a combination 
of the electors to dethrone him. The imperial 
authority became more and more ineffective ; 
yet it was frequently made a subject of re- 
proach against the emperors that they did not 
maintain a sovereignty to which no one was 
disposed to submit. 



A.D. 1292. 
Albert I. 
AJ>. 1298. 
Henry Vn. 
A.D. 1308. 
Louis IV. 
A.D. 1314. 
Oharlea IV. 
AJ>. 1347. 
Wenceslaus. 
AJ>. 1378. 
Robert 
AJ>. 1400. 
Sigismund. 
A.D. 1414. 



" The privileges of Austria were 
gnnted to the margrave Henry in 1156, 
by wJiy of indemnity for his restitution 
of Bavaria to Henry the Lion. The 
territory between the Inn and the Ems 
was separated from the latter province, 
and annexed to Austria at this time. 
The dukes of Austria are declared equal 
in rank to the palatine archdukes (archi- 
ducibus palatinis). This expression gave 
a hint to the duke Rodolph IV. to as- 
sume the title of archduke of Austria. 
Schmidt, t iii. p. 390. Frederic IL even 
created the duke of Austria king : a very 
curious fact, though neither he nor his 
fiuocessors^ver assumed the title. Stru- 



vius, p. 463. The instrument runs aa 
follows : Ducatus Austrias et Styri«e, 
cum pertinentiis et terminis suis quot 
hactenus habuit, ad nomen et honorem 
regium transferentes, te hactenus du- 
catuum pnedictorum ducem, de potes- 
tatis nostrsB plenitudine et magnificenUA 
special! promovemus in regem, per liber- 
tates et'Jura prsedictum regnum tuum 
prsesentis epigrammatis auctoritate do- 
nantes. quss regiam deceant dignitatem; 
ut tamen ex honore quem tibi libenter 
addimus, nihil honoris et juris nostri 
diadematis aut imperii subtrahatur. 
' Struvius, p. 525; Schmidt; Coxe. 
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It may appear surprising that the Grermanic confe- 
deracy under the nominal supremacy of an emperor 
should have been preserved in circumstances apparently 
so calculated to dissolve it. But, besides the natural 
effect of prejudice and a famous name, there were suffi- 
cient reasons to induce the electors to preserve a form 
of government in which they bore so decided a sway. 
Accident had in a considerable degree restricted the 
electoral suffrages to seven princes. Without the col- 
lege there were houses more substantially powerful than 
any within it. The duchy of Saxony had been subdi- 
vided by repeated partitions among children, till the 
electoral right was vested in a prince who possessed 
only the small territory of Wittenberg. The great 
&milies of Austria, Bavaria, and Luxemburg, though 
not electoral, were the real heads of the German 
body ; and though the two former lost much of their 
influence for a time through the pernicious custom of 
partition, the empire seldom looked for its head to any 
other house than one of these three. 

While the duchies and counties of Germany retained 
their original character of offices or govern- custom of 
ments, they were of course, even though con- P«'*^<^on- 
sidered as hereditary, not subject to partition among 
children. When they acquired the nature of fiefs, it 
was still consonant to the principles of a feudal tenure 
that the eldest son should inherit according to the law 
of primogeniture ; an inferior provision or appanage, at 
most, being reserved for the younger children. The 
law of England favoured the eldest exclusively ; that of 
France gave him great advantages. But in Germany a 
different rule began to prevail about the thirteenth cen- 
tury.^ An equal partition of the inheritance, without 
the least regard to priority of birth, was the general law 
of its principalities. Sometimes this was effected by 
imdivided possession, or tenancy in common, the bro- 
thers residing together, and reigning jointly. This 
tended to preserve the integrity of dominion ; but as it 
was frequently incommodious, a more usual practice 

y Schmidt, t Iv. p. 66. Pfeffel, p. 289, rule; but I find the house of Baden dl- 
raaintaios that partitions were, not intro- vided into two branches, Baden and 
diiced till the latter end of the thirteenth Hochbei^;, in 1190, with ri(^ts of mutual 
ceotuxy. This may be true as a general reversion. 

62 
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was to divide the territory. From sucli partitions are 
derived those numerous independent principalities oik 
the same house, many of which- still subsist in Ger- 
many. In 1689 there were eight reigning prinf^es of 
the Palatine family ; and fourteen, in 1675, of that of 
Saxony.' Originally these partitions were in general 
absolute and without reversion ; but, bs their effect in 
weakening families became evident, a practice was in^ 
troduced of making compacts of reciprocal succession, 
by which a fief was prevented from escheating to the 
empire, until all the male posterity of the first feudatory 
should be extinct. Thus, while the German empire 
survived, all the princes of Hesse or of Saxony had re- 
ciprocal contingencies of succession, or what our lawyers 
call cross-remainders, to each other's dominions. A 
different system was gradually adopted. By the Golden 
Bull of Charles IV. the electoral territory, that is, 
the particular district to which the electoral suffrage 
was inseparably attached, became incapable of partition, 
and was to descend to the eldest son. In the fifteenth 
century the present house of Brandenburg set the first 
example of establishing primogeniture by law ; the 
principalities of Anspach and Bayreuth were dismem- 
bered from it for the benefit of younger branches ; but 
it was declared that all the other dominions of the family 
should for the future belong exclusively to the reigning 
elector. This politic measure was adopted in several 
other families ; but, even in the sixteenth century, the 
prejudice was not removed, and some German princes 
denounced curses on their posterity, if they should in- 
troduce the impious custom of primogeniture.* Not- 
withstanding these subdivisions, and the most remark- 
able of those which I have mentioned are of a date 
rather subsequent to the middle ages, the antagonist 
principle of consolidation by various means of acquisi- 
tion was so actively at work that several princely 
houses, especially those of Hohenzollem or Brandenburg, 
of Hesse, Wirtemburg, and the Palatinate, derive their 
importance from the same era, the fourteenth and fif- 
teenth centuries, in which the prejudice against primo- 
geniture was the strongest. And thus it will often be 

■ Pfeflfel, p. 289 ; Putter, p. IM. • Id. p. 280. 
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found in private patrimonies ; the tendency to con- 
solidation of property works more rapidly than that to 
its disintegration by a law of gavelkind. 

Weakened by these subdivisions, the principalities of 
Germany in the fourteenth and fifteenth centuries shrink 
to a more and more diminutive size in the scale of 
nations. But one family, the most illustrious of the 
former age, was less exposed to this enfeebling House of 
system. Henry VII. count of Luxemburg, a Luxemburg, 
man of much more personal merit than hereditary im- 
portance, was elevated to the empire in 1308. Most 
part of his short reign he passed in Italy ; but he had a 
fortunate opportunity of obtaining the crown of Bo- 
hemia fbr his son. John king of Bohemia did not him- 
self wear the imperial crown ; but three of his de- 
scendants possessed it, with less interruption than could 
have been expected. His son Charles IV. succeeded 
Louis of Bavaria in 1347 ; not indeed without opposi- 
tion, for a double election and a civil war were matters 
of course in Germany. Charles IV. has been treated 
with more derision by his contemporaries, and conse- 
quently by later writers, than almost any prince in 
history ; yet he was remarkably successful in the only 
objects that he seriously pursued. Deficient in personal 
courage, insensible of humiliation, bending without 
shame to the pope, to the Italians, to the electors, so 
poor and so little reverenced as to be arrested by a 
butcher at Worms for want of paying his demand, 
Charles IV. affords a proof that a certain dexterity and 
cold-blooded perseverance may occasionally supply, in 
a sovereign, the want of more respectable qualities. He 
has been reproached with neglecting the empire. But 
he never designed to trouble himself about the empire, 
except for his private ends. He did not neglect the 
kingdom of Bohemia, to which he almost seemed to 
render Germany a province. Bohemia had been long 
considered as a fief of the empire, and indeed could pre- 
tend to an electoral vote by no other title. Charles, 
however, gave the states by law the right of choosing a 
king, on the extinction of the royal family, which seems 
derogatory to the imperial prerogative.^ It was much 

b Struvius, p. 641. 
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more material that, upon acquiring Brandenburg, partly 
by conquest, and partly by a compact of succession in 
1373, he not only invested his sons with it, which was 
conformable to usage, but tried to annex that electorate 
for ever to the kingdom of Bohemia.' He constantly 
resided at Prague, where he founded a celebrated uni- 
versity, and embellished the city with buildings. This 
kingdom, augmented also during his reign by the acqui- 
sition of Silesia, he bequeathed to his son Wenceslaus, 
for whom, by pliancy towards the electors and the court 
of Bome, he had procured, against all recent example, 
the imperial succession.** 

The reign of Charles IV. is distinguished in the con- 
GoidenBuu. stitutioual history of the empire by his-Golden 
A.0. 1356. giiii . Qj^ instrument which finally ascertained 
the prerogatives of the electoral college. The Grolden 
Bull terminated the disputes which had arisen between 
different members of the same house as to their right of 
suf&^e, which was declared inherent in certain definite 
territories. The niunber was absolutely restrained to 
seven. The place of legal imperial elections was fixed 
at Frankfort ; of coronations, at Aix-larChapelle ; and 
the latter ceremony was to be performed by the arch- 
bishop of Cologne. These regiilations, though conso- 
nant to ancient usage, had not always been observed, 
and their neglect had sometimes excited questions as to 
the validity of elections. The dignity of elector was 
enhanced by the Golden Bull as highly as an imperial 
edict could carry it ; they were declared equal to kings, 
and conspiracy against their persons incurred the penalty 
of high treason." Many other privileges are granted to 
render them more completely sovereign within their 
dominions. It seems extraordinary that Charles should 
have voluntarily elevated an oligarchy, from whose pre- 
tensions his predecessors had frequently suffered injury. 
But he had more to apprehend from the two .great 
families of Bavaria and Austria, whom he relatively de- 
pressed by giving such a preponderance to the seven 

" PfefiTel, p. 675 ; Schmidt, t. Iv. p. 596. 8olute exclusion of Bavaria, but setUed a 

d Struvius, p. 637. controversy of long standing between the 

* Pfeffel, p. 666 ; Putter, p. 271 ; two branches of the house of Saxony, 

Schmidt, t. iv. p. 666. The Golden Bull Wittenberg and lAuenberg, in favour of 

not only fixed the Palatine vote, in ab- the former. 
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electors, than firom any members of the college. By his 
compact with Brandenburg he had a fair prospect of 
adding a second vote to his own ; and there was more 
room for intrigue and management, which Charles 
always preferred to arms, with a small number, than 
with the whole body of princes. 

The next reign, nevertheless, evinced the danger of in- 
vesting the electors with such preponderating Deposiuon 
authority. Wenceslaus, a supine and voluptuous ot Wencee- 
man, less respected, and more negligent of "*' 
Germany, if possible, than his father, was regularly 
deposed by a majority of the electoral college in 1400. 
This right, if it is to be considered as a right, they had 
already used against Adolphus of Nassau in 1298, and 
against Louis of Bavaria in 1346. They chose Kobert 
count palatine instead of Wenceslaus ; and though the 
latter did not cease to have some adherents, Eobert has 
generally been counted among the lawful emperors.' 
Upon his death the empire returned to the house of 
Luxemburg ; Wenceslaus himself waiving his rights in 
favour of his brother Sigismund of Hungary.* 

The house of Austria had hitherto given but two em- 
perors to Germany, Bodolph its founder, and House of 
his son Albert, whom a successful rebellion -^"^^"^ 
elevated in the place of Adolphus. Upon the death of 
Henry of Luxemburg, in 1313, Frederic, son of Albert, 
disputed the election of Louis duke of Bavaria, alleging 
a majority of genuine votes. This produced a civil 
war, in which the Austrian party were entirely worsted. 
Though they advanced no pretensions to the imperial 
dignity during the rest of the fourteenth century, the 
princes of that line added to their possessions Carinthia, 
Istria, and the Tyrol. As a counterbalance to these 
acquisitions, they lost a great part of their ancient in- 
heritance by unsuccessful wars with the Swiss. Accord- 

f Many of the cities, besides some of MoraTia, having been chosen, as f&r 

princes, continued to recognise Wences- as appears, by a legal minority. How- 

laus throughout the life of Robert; and ever, his death within three mouths 

the latter was so much considered as an removed the difficulty ; and Josse, who 

usurper by foreign states, that his am- was not crowned at Franlcfort, has never 

bassadoTs were revised admittance at the been reckoned among the emperors, 

council of Pisa. Struvius, p. 668. though modern critics agree that his 

8 This election of Sigianund was not title was legitimate. Struvius, p. 684 ; 

nuocmtested : Josse, or Jodocus, maiigrave PfefTel, p. 6 12. 
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ing to the custom of partition, so injurious to princely 
houses, their dominions were divided among three 
Albert n. branches: one reigning in Austria, a second in 
Aj). 1438. Styria and the adjacent provinces, a third in 
the Tyrol and Alsace. This had in a considerable de- 
gree eclipsed the glory of the house of Hapsburg. But 
it was now its destiny to revive, and to enter upon a 
career of prosperity which has never since been perma- 
nently interrupted. Albert duke of Austria, who had 
married Sigismund's only daughter, the queen of Hun- 
gary and Bohemia, was raised to the imperial throne 
upon the death of his father-in-law in 1437. He died 
in two years, leaving his wife pregnant with a son, La- 
dislaus Posthumus, who afterwards reigned in the two 
kingdoms just mentioned ; and the choice of the electors 
fell upon Frederic duke of Styria, second-cousin of the 
last emperor, from whose posterity it never departed, 
except in a single instance, upon tiie extinction of his 
male line in 1740. 
Frederic HE. reigned fifty-three years, a longer period 
than any of his predecessors ; and his personal 
FreSric m. character was more insignificant. Wifii better 
^•J- i**o— fortune than could be expected, considering 
both these circumstances, he escaped any overt 
attempt to depose him, though such a project was some- 
times in agitation. He reigned during an interesting 
age, full of remarkable events, and big with^ others of 
more leading importance. The destruction of the Greek 
empire, and appearance of the victorious crescent upon 
the Danube, gave an unhappy distinction to the earlier 
years of his reign, and displayed his mean and pusillani- 
mous character in circumstances which demanded a 
hero. At a later season he was drawn into contentions 
with France and Burgundy, which ultimately produced 
a new and more general combination of European poli- 
tics. Frederic, always poor, and scarcely able to pro- 
tect himself in Austria from the seditions of his subjects, 
or the inroads 'of the king of Hungary, was yet another 
founder of his family, and left their fortunes incom- 
parably more prosperous 'than at his accession.** The 

b Banke has drawn the character of with a discrimination which enables ns 
Frederic III. more favourably, on the to acconnt better for his success in the 
whole, than preceding historians, and ot\iect8 which he had at heart. ** From 
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marriage of his eon Maximilian with the heiress of Bur- 
gundy began that aggrandizement of the house of Aus- 
tria which Frederic 6eems to have anticipated.' The 
electors, who had lost a good deal of .their former spirit, 
and were grown sensible of the necessity of choosing a 
powerful soyereign, made no opposition to Maximilian's 
becoming king of the Eomans in his father's lifetime. 
The Austrian provinces were re-iinited either under 
Frederic, or in the first years of Maximilian ; so that, at 
the close of that period which we denominate the Middle 
Ages, the German empire, sustained by the patrimonial 
dominions of its chief, became again considerable in the 
scale of nations, and capable of preserving a balance 
between the ambitious monarchies of France and Spain. 
The period between Kodolph and Frederic III. is dis- 
tinguished by no circumstance so interesting as the 



his joath he had been innred to trouble 
and adversity. When compelled to yield, 
he never gave up a point, and always 
gained the mastery in the end. The 
maintenance of his prerogatives was the 
governing principle of all his actions, the 
more because they acquired an ideal 
value from their connection with the im- 
perial dignity. It cost him a long and 
levere struggle to allow his son to be 
crowned king of the Romans ; he wished 
to take the supreme authority undivided 
with him to the grave : in no case would 
he grant Maximilian any independent 
share in the administration of govern- 
ment ; but kept him, even after he was 
king, still as * son of the house ; ' nor 
would be ever give him anything but 
the connUhip of Cilli ; ' for the rest he 
would have time enough.' His frugality 
bordered on avarice, his slowness on 
Inertness, his stubbornness on the most 
determined selfishness; yet all these 
faults are removed from vulgarity by 
high qualities; He had at bottom a sober 
t depth of judgment, a sedate and inflex- 
ible honour; the aged prince, even when 
a fugitive imploring succour, had a per- 
tonai bearing which never allowed the 
majesty of the empire to sink." Hist. 
Befonnatiou (Translation), voL ii. p. 103. 
A character of such oh«tinate passive 
resistance was well fitted for his station 
in that age ; spite of his poverty and 
weakness, he was hereditaiy soverelf^ 



of extensive and fertile territories ; he 
was not loved, feared, or respected, but 
he was necessary ; he was a German, and 
therefore not to be exchanged for a king 
of Hungary or Bohemia; he was, not as 
Frederic of Austria, but as elected em- 
peror, the sole hope for a more settled 
rule, for public peace, for the mainte- 
nance of a confederacy so ill held to- 
gether by any other tie. Hence he suc- 
ceeded in what seemed so difficult— in 
procuring the election of Maximilian as 
king of the Romans; and interested the 
German diet in maintaining the Bur- 
gundian inheritance, the western pro^ 
vinces of the Netherlands, which the 
latter's marriage brought into the house 
of Austria. 

i The famous device of Austria, A. E. 
I. 0. U., was first used by Frederic III., 
who adopted it on his plate, books, and 
buildings. These initials stand for, 
Austriaa Est Imperare Orbi Universo ; 
or, in Gei-man, AUes Erdreich Ist Os- 
terreich Unterthan: a bold assumption 
for a man who was not safe in an hich of 
his dominions. Struvius, p. 722. He 
confirmed the archiducal title of his 
fiunily, which might seem implied in 
the original grant of Frederic I.; and 
bestowed other high privileges above all 
princes of the empire. These are enu- 
merated in Coxe's House of Austria, 
vol. L p. 263. 
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prosperous state of the free imperial cities, which had 
Progress of attained their maturity about the commence- 
fr^ tope- ment of that interval. We find the cities of Ger- 
^ many, in the tenth century, divided into such 
as depended immediately upon the empire, which were 
usually governed by their bishop as imperial vicar, and 
such as were included in the territories of the dukes and 
counts.^ Some of the former, lying principally upon 
the Rhine and in Franconia, acquired a certain degree 
of importance before the expiration of the eleventh cen- 
tury. Worms and Cologne manifested a zealous attach- 
ment to Henry IV., whom they supported in despite of 
their bishops." His son Henry V. granted privileges 
of enfranchisement to the inferior townsmen or artisans, 
who had hitherto been distinguished from the upper 
class of freemen, and particularly relieved them from 
oppressive usages, which either gave the whole of their 
moveable goods to the lord upon their decease, or at 
least enabled him to seize the best chattel as his heriot." 
He took away the temporal authority of the bishop, at 
least in several instances, and restored the cities to a 
more immediate dependence upon the empire. The 
citizens were classed in companies, according to their 
several occupations ; an institution which was speedily 
adopted in other commercial countries. It does not 
appear that any German city had obtained, under this 
emperor, those privileges of choosing its own magis- 
trates, which were conceded about the same time, in a 
few instances, to those of France." Gradually, how- 
ever, they began to elect councils of citizens, as a sort 
of senate and magistracy. This innovation might per- 
haps take place as early as the reign of Frederic I ; ^ at 
least it was fully established in that of his grandson. 
They were at first only assistants to the imperial or 



k Pfeflfel, p. 18Y. The Otbos adopted ° Schmidt, p. 246. 
the same policy in Germany which they -P In the charter granted by Frederic 
had introduced in Italy, conferring the I. to Spire in 1182, confirming and en- 
temporal government of cities upon the larging that of Henry V., Uiough no ex- 
bishops ; probably as a counterbalance press mention is made of any municipal 
to the lay aristocracy. Putter, p. 136 ; jurisdiction, yet it seems implied in the 
Struvius, p. 252. following words : Causam in civitate Jam 
™ Schmidt, t iiL p. 239. * lite contestatam, non episcopus aut alia 
° Schmidt, p. 242 ; Keffel, p. 293 ; potestas extra civitatem determinari 
Pomont, Corps Diplomatique, t i. p. 64. compellet. Dumont, p. 108. 



Geemany. free imperial CITIES. 91 

episcopal l>ailifr, who probably continned to administer 
criminal justice. But in the thirteenth century the 
citizens, grown richer and longer, either purchased 
the jurisdiction, or iisurped it through the lord s neglect, 
or drove out the bailiff by force.'* The great revolution 
in Franconia and Suabia occasioned by the fall of the 
Hohenstauffen family completed the victory of the 
cities. Those which had depended upon mediate lords 
became immediately connected with the empire; and 
with the empire in its state of feebleness, when an occa- 
sional present of money would easily induce its chief to 
acquiesce in any claims of immunity which the citizens 
might prefer. 

It was a natural consequence of the importance which 
the free citizens had reached, and of their immediacy, 
that they were admitted to a place in the diets, or 
general meetings of the confederacy. They were tacitly 
acknowledged to be equally sovereign witii the electors 
and princes. No proof exists of any law by which they 
were adopted into the diet. We find it said that Eo- 
dolph of Hapsburg, in 1291, renewed his oath with the 
princes, lords, and cities. Under the emperor Henry 
VII. there is unequivocal mention of the three orders 
composing the diet ; electors, princes, and deputies from 
cities.' Aiid in 1344 they appear as a third distinct col- 
lie in the diet of Fr^ikfort.' 

The inhabitants of these free cities always preserved 
their respect for the emperor, and gave him much less 
vexation than his other subjects. He was indeed their 
natural friend. But the nobility and prelates were their 
natural enemies; and the western parts of Germany 
were the scenes of irreconcileable warfare between the 
possessors of fortified castles and the inhabitants of for- 
tified cities. Each .party was frequently the aggressor. 
The nobles were top often mere robbers, who lived upon 
the plunder of travellers. But the citizens were almost 
eiiually inattentive to the rights of others. It was their 
policy to offer the privileges of burghership to all 
strangers. The peasantry of feudal lords, flying to a 

<l Schmidt, t. iv. p. 96 ; Pfeffel, p. 441. dta et de pnestandis servitiis in ItaUatn 

' Maosit Ibi rex sex hebdomadibos disponendo. Auctor apud Schmidt, t. vi. 

cum priDcipfbus electoribus et aliis prin- p. 31. 

di^bus et civUxUum nuntiiSt de sao, tran- * PfeffeU p. 562. 
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neighbouring town, foimd an asylnm constantly open. 
A multitude of aliens, thus seeking as it were sanctuary, 
dwelt in the suburbs or liberties, between the city waUs 
and the palisades which bounded the territory. Hence 
they were called Pfahlbiirger, or bui^esses of the pali- 
sades ; and this encroachment on the rights of the no- 
bility was positively, but vainly, prohibited by several 
imperial edicts, especially the Golden Bull. Another 
class were the Ausbarger, or outburghers, who had 
been admitted to privileges of citizenship, though resi- 
dent at a distance, and pretended in consequence to be 
exempted from all dues to their original feudal supe- 
riors. If a lord resisted so unreasonable a claim, he 
incurred the Sanger of bringing down upon himself the 
vengeance of the citizens, liese outburghers are in 
general classed under the general name of Pfahlbiirger 
by contemporary writers.* 

As the towns were conscious of the hatred which the 
Leagali of nobility bore towards them, it was their interest 
thedues. ^ make a common cause, and render mutual 
assistance. From this necessity of maintaining, by 
united exertions, their general liberty, the German 
cities never suffered the petty jealousies, which might 
no doubt exist among them, to ripen into such deadly 
feuds as sullied the glory, and ultimately destroyed the 
freedom, of Lombardy. They withstood the bishops 
and barons by confederacies of their own, framed ex- 
pressly to secure their commerce against rapine, or 
unjust exactions of toll. More than sixty cities, with 
three ecclesiastical electors at their head, formed the 
league of the Khine, in 1255, to repel the inferior 
nobility, who, having now become immediate, abused 
that independence by perpetual robberies." The Hanse- 
atic Union owes its origin to no other cause, and may 
be traced perhaps to rather a higher date. About the 
year 1370 a league was formed, which, though it did 
not continue so long, seems to have produced more 
striking effects in Germany. The cities of Suabia and 
the Rhine united themselves in a strict confederacy 
against the princes, and especially the families of Wir- 

t Schmidt, t iv. p. 98 ; t. vi. p. IS ; this word. 
PfefTel, p. 402 ; Du Gang?, Gloss, v. » Struvins, p. 498 ; Schmidt, t \r. 
Pfahlbttrger. Faubourg is derived from p. 101 ; Pfeffel, p. 416. 
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tembtiTg and Bavaria. It is said that the emperor 
Wencedaus secretly abetted their projects. The recent 
successes of the Swiss, who had now ahnost established 
their republic, inspired their neighbours in the empire 
with expectations which the event did not realize ; for 
they were defeated in this war, and ultimately compelled 
to relinquish their league. Counter-associations were 
formed by the nobles, styled Society of St. George, St. 
William, the Lion, or the Panther.* 

The spirit of political liberty was not confined to the 
free immediate cities. In all die Grerman prin- provincial 
cipalities a form of limited monarchy prevailed, states of Om 
reflecting, on a reduced scale, the general con- ^"*^ 
stitution of the empire. As the emperors shared their 
legislative sovereignty with the diet, so all the princes 
who belonged to that assembly had their own provincial 
states, composed of their feudal vassals and of their 
mediate towns within their territory. No tax could be 
imposed without consent of the states ; and, in some 
countiies, the prince was obliged to account for the 
proper disposition of the money granted. In all mat- 
ters of importance affecting the principality, and espe- 
cially in cases of partition, it was necessary to consult 
them ; and they sometimes decided between competitors 
in a disputed succession, though this indeed more strictly 
belonged to the emperor. The provincial states con- 
curred with the prince in making laws, Except such as 
were enacted by ihe general diet. The city of Wurtz- 
burg, in the fourteenth century, tells its bishop that, if 
a lord would make any new ordinance, the custom is 
that he must consult the citizens, who have always 
opposed his innovating upon the ancient laws without 
their consent.^ 

The ancient imperial domain, or possessions which 
belonged to the chief of the empire as such, had 

«.*^n-i i •T>'ji Alienation 

originally been very extensive. Besides large ©f the im- 
estates in every province, the territory upon ^^^^°" 
each bank of the Rhine, afterwards occupied by 
the counts palatine and ecclesiastical electors, was, until 
the thirteenth century, an exclusive property of the 

' Stravina, p. 649 ; Pfeffel. p. S86 ; p. 293. 
Sdunidt, t ▼. p. 10 ; t. vi. p. 78. Putter, r Schmidt, t. tL p. 8. Patter, p. 236. 
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emperor. This imperial domain was deemed so ade- 
quate to the support of his dignity that it was usual, if 
not obligatory, for him to grant away his patrimonial 
domains upon his election. But the necessities of Fre- 
deric II., and the long confusion that ensued upon his 
death, caused the domain to be almost entirely dissi- 
pated. Kodolph made some efforts to retrieve it, but 
too late ; and the poor remains of what had belonged to 
Charlemagne and Otho were alienated by Charles IV.' 
This produced a necessaiy change in that part of the 
constitution which deprived an emperor of hereditary- 
possessions. It was, however, some time before it took 
place. Even Albert I. conferred the duchy of Austria 
upon his son, when he was chosen emperor.* Louis of 
Bavaria was the first who retained his hereditary domi- 
nions, and made them his residence.** Charles IV. and 
Wenceslaus lived almost wholly in Bohemia, Sigismund 
chiefly in Hungary, Frederic III. in Austria. This 
residence in their hereditary countries, while it seemed 
rather to lower the imperial dignity, and to lessen their 
connexion with the general confederacy, gave them 
intrinsic power and influence. If the emperors of the 
houses or Luxemburg and Austria were not like the 
Conrads and Frederics, they were at least very superior 
in importance to the Williams and Adolphuses of tlie 
thirteenth century. 

The accession of Maximilian nearly coincides with the 
Accession of expedition of Charles VIII. against Naples ; 
Mwdmiuan. and I should here close the German history of 
Worms. the middle age, were it not for the great epoch 
Aj). 1496. which is made by the diet of Worms in 1495. 
This assembly is celebrated for the establishment of a 
perpetual public peace, and of a paramount court of 
justice, the Imperial Chamber. 

The same causes which produced continual hostilities 
Establish- among the French nobility were not likely to 
ment of operate less powerfully on the Germans, equally 
pubUc peace, ^g^j-ji^g ^^ iheiT ndghbours, and rather less 

' Pfeffel, p. 580. for the domain, Instead of grantinfc it 

' * Id. p. 494. Strovius, p. 64«. away ; so completely was the public 

b Stravias, p. 611. In the capitulation policy of the empire reversed. Schmidt, 

of Robert it was expressly provided t. v. p. 44. 
that he sboald retain any escheated flef 
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civilized. But while the imperial government was still 
vigorous, they v^ere kept under some restraint. We find 
Henry III., the most powerful of the Franconian em- 
perors, forbidding all private defiances, and establishing 
solemnly a general peace.'' After his time the natural 
tendency of manners overpowered all attempts to coerce 
it, and private war raged without limits in the empire. 
Frederic I. endeavoured to repress it by a regulation 
which admitted its legality. This was the law of de- 
fiance (jus diflBdationis), which required a solemn de- 
claration of war, and three days* notice, before the 
commencement of hostile measures. All persons con- 
travening this provision were deemed robbers and not 
legitimate enemies.** Frederic II. carried the restraint 
farther, and limited the right of self-redress to cases 
where justice could not be obtained. Unfortunately 
there was, in later times, no sufficient provision for 
rendering justice. The German empire indeed had 
now assumed so peculiar a character, and the mass of 
states which composed it were in so many respects 
sovereign within their own territories, that wars, unless 
in themselves unjust, could not be made a subject of 
reproach against them, nor considered, strictly speaking, 
as private. It was certainly most desirable to put an 
end to them by common agreement, and by the only 
means that could render war unnecessary, the establish- 
ment of a supreme jurisdiction. War indeed, legally 
undertaken, was not the only nor the severest grievance. 
A very large proportion of the rural nobility lived by 
robbery.* Their castles, as the ruins still bear witness, 
were erected upon inaccessible hills, and in defiles that 
command the public road. An archbishop of Cologne 
having built a fortress of this kind, the governor in- 
quired how he was to maintain himself, no revenue 
having been assigned for that purpose : the prelate only 
desired him to remark that the castle was situated near 
the junction of four roads.' As commerce increased. 



' Pfeffel, p. 212. et oppidulis domlnantnr, quorum magna 

d Schmidt, t. iv. p. 108, et infra ; pars latrocinio deditur, nobiles censent. 

Pfeffel, p. 340 ; Putter, p. 205. Pet. de Andlo. apud Schmidt, t. v. p. 490. 

• Germani atque Alemaimi, qnihns f Qaem cum officiatus suus inteiro- 

censiw patrimonii «d victum suppetit, et fjans, de quo cnstrum deberet retinere, 

bos qui procul urbibus, aut qui castellis cum annuls careret reditibus, dicitur 
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and tlie example of French, and Italian civilization 
rendered the Germans more sensible to ^ their own 
rudeness, the preservation of public peace was loudly 
demanded. Every diet imder Frederic III. professed 
to occupy itself with the two great objects of domestic 
reformation, peace and law. Temporary cessations, 
during which all private hostility was illegal, were 
sometimes enacted ; and, if observed, which may well be 
doubted, might contribute to accustom men to habits of 
greater tranquillity. The leagues of the cities were 
probably more efficacious checks upon the disturbers of 
order. In 1486 a ten years* peace was proclaimed, and 
before the expiration of this period the perpetual aboli- 
tion of the right of defiance was happily accomplished 
in the diet of Worms.* 

These wars, incessantly waged by the states of Ger- 
many, seldom ended in conquest. Very few princely 
houses of the middle ages were aggrandized by such 
means. That small and independent nobility, the 
counts and knights of the empire whom the revolutions 
of our own age have annihilated, stood through the 
storms of centuries with little diminution of their 
numbers. An incursion into the enemy's territory, a 
pitched battle, a siege, a treaty, are the general circum- 
stances of the minor wars of the middle ages, as far as 
they appear in history. Before the invention of artillery, 
a strongly fortified castle, or walled city, was hardly 
reduced except by famine, which a besieging army, 
wasting improvidently its means of subsistence, was 
full as likely to feel. That invention altered the con- 
dition of society, and introduced an inequality of forces, 
that rendered war more inevitably ruinous to the in- 
ferior party. Its first and most beneficial effect was to 
bring the plundering class of the nobility into control ; 
their castles were more easily taken, and it became their 
interest to deserve the protection of law. A few of 
these continued to follow their old profession after the 
diet of Worms ; but they were soon overpowered by the 
more efficient police established under Maximilian. 



respondisse : Quatnor vis sunt trans cas- 8 Schmidt, t. iv. p. 116; t..y. p. 338. 
tram sltuatae. Auctor apud Schmidt, 371 ; t vL p. 34; Putter, p. 292, 3i8. 
p 492. 
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The next object of the diet was to provide an effectual 
remedy for private wrongs which might super- imperial 
sede all pretence for ts^ing up arms. The Chamber, 
administration of justice had always been a high prero- 
gative as well as bounden duty of the emperors. It was 
exercised originally by themselves in person, or by the 
count palatine, the judge who always attended their 
court. In the provinces of Germany the dukes were 
intrusted with this duty ; but, in order to control their 
influence, Otho the Great appointed provincial counts 
palatine, whose jurisdiction was in some respects exclu- 
sive of that still possessed by the dukes. As the latter 
became more independent of the empire, the provincial 
counts palatine lost the importance of their office, though 
their name may be traced to the twelfth and thirteenth 
centuries.^ The ordinary administration of justice by 
the emperors went intp dSsuse ; in cases where states of 
the empire were concerned, it appertained to the diet, 
or to a special court of princes. The first attempt to 
re-establish an imperial tribunal was made by Frederic 
n. in a diet held at Mentz in 1235. A judge of the 
court was appointed to sit daily, with certain assessors, 
haK nobles, half lawyers, and with jurisdiction over all 
causes where princes of the empire were not con- 
cerned.' Eodolph of Hapsburg endeavoured to give 
efficacy to this judicature ; but after his reign it under- 
went tbe fate of all those parts of the Germanic constitu- 
tion which maintained the prerogatives of the emperors. 
Sigismund endeavoured to revive this tribunal ; but as 
he did not render it permanent, nor fix the place of its 
sittings, it produced little other good than as it excited 
an earnest anxiety for a regidar system. This system, 
delayed throughout the reign of Frederic III., was re- 
served for the first diet of his son.'' 

The Imperial Chamber, such was the name of the new 
tribunal, consisted, at its original institution, of a chief 
judge, who was to be chosen among the princes or 
counts, and of sixteen assessors, partly of noble or 
equestrian rank, partly professors of law. They were 
named by the emperor with the approbation of the diet, 

h Pfeffel, p. 180. k Pfeflfel, t. ii. p. 60. 

1 Idem, p 386 ; Schmidt, t iv. p. 66. 
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The functions of tlie Imperial Cliamber were chiefly the 
two following. They exorcised an appellant jurisdiction 
over causes that had been decided by the tribunals 
established in states of the empire. But their jurisdic- 
tion in private causes was merely appellant. According 
to the original law of Germany, no man could be sued 
except in the nation or province to which he belonged. 
The early emperors travelled from one part of their 
dominions to another, in order to render justice con- 
sistently with this fundamental privilege. When the 
Luxemburg emperors fixed their residence in Bohemia, 
the jurisdiction of the imperial court in the first instance 
would have ceased of itself by the operation of this 
ancient rule. It was not, however, strictly complied 
with ; and it is said that the emperors had a concurrent 
jurisdiction with the provincial tribunals even in priyate 
causes. They divested themselves, nevertheless, of this 
right by granting privileges de non evocando ; so that no 
subject of a state which enjoyed such a privilege could 
be sxmmioned into the imperial court. All the electors 
possessed this exemption by the terms of the Golden 
Bull ; and it was specially granted to the burgraves of 
Nuremberg, and some other princes. This matter was 
finally settled at the diet of Worms ; and the Imperial 
Chamber was positively restricted from taking cogniz- 
ance of any causes in the first instance, even where a 
state of the empire was one of the parties. It was 
enacted,' to obviate the denial of justice that appeared 
likely to result from the regulation in the latter case, 
that every elector and prince should establish a tribunal 
in his own dominions, where suits against himself might 
be entertained." 

The second part of the chamber's jurisdiction related 
to disputes between two states of the empire. But these 
two could only come before it by way of appeal. During 
the period of anarchy which preceded the establishment 
of its jurisdiction, a custom was introduced, in order to 
prevent the constant recurrence of hostilities, of referring 
the quarrels of states to certain arbitrators, called Aus- 
tregues, chosen among states of the same rank. This 
conventional reference became so popular that the 

m Schmidt, t ▼. p. 373 ; Patter, p. 873. 
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princes would not consent to abandon it on the in- 
stitution of the Imperial Chamber ; but, on the con- 
trary, it was changed into an invariable and uniyersal 
law, that all disputes between diflferent states must, 
in ihe first instance, be submitted to the arbitration of 
Austregues." 

The sentences of the chamber would have been very 
idly pronounced, if means had not been de- EstabUsh- 
vised to carry them into execution. In earlier ment of 
times the want of coercive process had been ^^' ^' 
more felt than that of actual jurisdiction. For a few 
years after the establishment of the chamber this de- 
ficiency was not supplied. But in 1501 an institution, 
originally planned imdet Wenceslaus, ai^d attempted by 
Albert n., was carried into effect. The empire, with 
the exception of the electorates and the Austrian domi- 
nions, was divided into six circles ; esuch of which had 
its council of states, its director whose province it was 
to convoke them, and its military force to compel obe- 
dience. In 1512 four more circles were added, compre- 
hending those states which had been excluded in the 
first division. It was the business of the police pf the 
circles io ^iforce tiie execution of sentences pronounced 
by the Imperial Chamber against refractory states of the 
empire." 

As the judges of the Imperial Chamber were appointed 
with the c(msent of the diet, and held their auUc 
sittings in a free imperial city, its establish- co™»c"« 
ment seemed rather to encroach on the ancient preroga- 
tives of the emperors. Maximilian expressly reserved 
these in consenting to the new tribunal. And, in order 
to revive them, he soon afterwards instituted an Aulio 
Council at Vienna, composed of judges appointed by 
himself, and imder the political control of the Austrian 
government. Though some German patriots regarded 
this tribunal with jealousy, it continued until the dis- 
solution of the empire. The Aulic Council had, in all 
cases, a concurrent jurisdiction with the Imperial 
Chamber ; an exclusive one in feudal and some other 
causes. But it was equally confined to cases of appeal ; 
and these, by multiplied privileges de hon appeUando, 

» Patter, p. 3«1 ; Pfeflel, p. 453. *» Putter, p. 365, t li. p. 100. 
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granted to the electoral and superior princely houses, 
were gradually reduced into moderate compass.^ 

The Germanic constitution may be reckoned complete, 
88 to all its essential characteristics, in the reign of 
Maximilian. In later times, and especially by the 
treaty of Westphalia, it underwent several modifications. 
Whatever might be its defects, and many of them seem 
to have been susceptible of reformation without destroy- 
ing the system of government, it had one invaluable 
excellence : it protected the rights of the weaker against 
the stronger powers. The law of nations was first 
taught in Germany, and grew out of the public law of 
the empire. To narrow, as far as possible, the rights of 
war and of conquest, was a natural principle of those 
who belonged to petty states, and had nothing to tempt 
them in ambition. No revolution of our own eventfiil 
age, except the fall of the ancient French system of 
government, has been so extensive, or so likely tx) 
produce important consequences, as the spontaneous 
dissolution of the Gemiian empire. Whether the new 
confederacy that has been substituted for that venerable 
constitution will be equally favourable to peace, justice, 
and liberty, is among the most interesting and difficidt 
problems that can occupy a philosophical observer.'* 

At the accession of Conrad I. Germany had by 
Limits of no meaus reached its present extent on the 
the empire, eastern frontier. Henry the Fowler and the 
Othos made great acquisitions upon that side. But 
tribes of Sclavonian origin, generally called Venedic, 
or, less properly. Vandal, occupied the northern coast 
from the Elbe to the Vistula. Tliese were independent,, 
and formidable both to the kings of Denmark and 
princes of Germany, till, in the reign of Frederic Bar- 
barossa, two of the latter, Henry the Lion, duke of 
Saxony, and Albert the Bear, margrave of Brandenburg, 
subdued Mecklenburg and Pomerania, which afterwards 
became duchies of the empire. Bohemia was un- 
doubtedly subject, in a feudal sense, to Frederic I. and 
his successors ; though its connexion with Germany was 
always slight. The emperors sometimes assumed a 

P Putter, p. 357 ; PfefFel, p. 102. 

^ The first edition of this work was published early in 1818. 
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sovereignty over Denmark, Hungary, and Poland. But 
what they gained upon this quarter was compensated 
by the gradual separation of the Netherlands from their 
dominion, and by the still more complete loss of the 
kingdom of Aries. The house of Burgundy possessed 
most part of the former, and paid as little regard as pos- 
sible to the imperial supremacy; though tbe German 
diets in the reign of Maximilian still continued to treat 
the Netherlands as equally subject to their lawful con- 
trol with the states on the right bank of the Khine. 
But the provinces between the Rhone and the Alps 
were absolutely separated ; Switzerland had completely 
succeeded in establishing her own independence ; and 
the kings of France no longer sought even the cere- 
mony of an imperial investiture for Dauphin^ and 
Provence. 

Bohemia, which received the Christian faith in the 
tenth century, was elevated to the rank of a Bobemia— 
kingdom near the end of the twelfth. The itsconsutu- 
dukes and kings of Bohemia were feudally de- **°* 
pendent upon the emperors, from whom they received 
mvestiture. They possessed, in return, a suffrage 
among the seven electors, and held one of the great 
offices in the imperial court. But separated by a ram- 
part of mountains, by a difference of origin and language, 
and perhaps by national prejudices, from Germany, the 
Bohemians wi&drew as far as possible from the general 
politics of the confederacy. The kings obtained dis- 
pensations from attending the diets of the empire, nor 
were they able to reinstate themselves in the privilege 
thus abandoned till the beginning of the last century.' 
The government of this kingdom, in a very slight de- 
gree 'partaking of the feudal character,' bore rather a 
resemblance to that of Poland ; but the nobility were 
divided into two classes, the baronial and the equestrian, 
and the burghers formed a third state in the national 
diet. For the peasantry, they were in a condition of 
servitude, or predial vUleinage. The royal authority 

' PfefTel, t ii. p. 497. bemian protestant, wbo fled to Holland 

* Bona ipsorum totft Bobemift plera- after the snbvenion of tbe civil and re- 

que omnia bsereditaria sunt sen alodi* ligioos liberties of bis country by tbe 

alia, perpanca feudalia. Stranslcy, Resp. fktal battle of Prague in l<t21. 
Bcdiemica, p. 3>2. Stransky was a Bo- 
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was restrained by a coronation oath, by a permanent 
senate, and by frequent assemblies of the diet, where a 
numerous and armed nobility appeared to secure their 
liberties by law or force.' The sceptre passed, in ordi- 
nary times, to the nearest heir of the royal blood ; bnt 
the right of election was only suspended, and no king 
of Bohemia ventured to boast of it as his inheritance.'' 
ThiB mixture of elective and hereditary monarchy 
was common, as we have seen, to most European 
kingdoms in their original constitution, though tevr 
continued so long to admit the participation of populc^r' 
suffrages. 

' The reigning dynasty having become extinct in 1306, 
House of by the death of Wenceslaus, son of that Ottooar 
Luxemburg, ^j^q^ q£^j. extending his conquests to the Baltic 
Sea, and almost to the Adriatic, had lost his life in an 
unsuccessftd contention with the emperor Kodolph, the 
Bohemians chose John of Luxemburg, son of Henry 
VII. Under the kings of this family in the fourteenth 
century, and especially Charles IV., whose character 
appeared in a far more advantageous light in his native 
domains than in the empire, Bohemia imbibed some 
portion of refinement and science.* An university 
erected by Charles at Prague became^ one of the most 
johnHuss. celebrated in Europe. John Huss, rector of 
Aj). 1416. j^Q imiversity, who had distinguished himself 
by opposition to many abuses then prevailing in the 
church, repaired to the council of Constance, under a 
safe-conduct from the emperor Sigismimd. In violation 
of this pledge, to the indelible infsmiy of that prince 
and of the council, he was condemn^ to be burned ; 
and his disciple, Jerome of Prague, underwent after- 
wards the same fstte. His countrymen, aroused by this 
HuBsitewar ^^^ocity, flew to arms. They found at their 
'head one of those extraordinary men whose 
genius, created by nature and called into action by 

t Dnbntvius, the Bohemian hiBtorian, the civilians. They opposed, at the eime 

relates (lib. xviii.) that, the kingdom time, the institution of an uniyersity at 

having no written laws, Wenceslaus, one Prague; which, however, took place 

of the kings, about the year 1300. sent afterwards under Charles IV.' 

for an Italian lawyer to compile a code. " Stronsky, Resp. JBohem. (kaur§ 

But the nobility refused to consent to House of Austria, p. 487. 

this : aware, probably, of the consequences *■ Schmidt ; Coxe. 
oi letting in the prerogative doctrines of 
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fortuitous events, appears to borrow no reflected light 
from that of others. John Zisca had not been j^^^taca. 
trained in any school which could have initiated 
him in the science of war ; that indeed, except in Italy, 
was stUl rude, and nowhere more so than in Bohemia. 
But, self-taught, he became one of the greatest captains 
who had appeared hitherto in Europe. It renders his 
exploits more marvellous that he was totally deprived 
of sight. Zisca has been called the inventor of the mo- 
dem art of fortification; the famous mountain near 
Prague, fanatically called Tabor, became, by his skill, 
an impregnable entrenchment. For his stratagems he 
has been compared to Hannibal. In battle, being desti- 
tute of cavalry, he disposed at intervals ramparts of 
carriages filled with soldiers, to defend his troops from 
the enem3r's horse. His own station was by the chief 
standard ; where, after hearing the circumstances of the 
situatioii explained, he gave lus orders for the disposition 
of the army. Zisca was never defeated ; and his genius 
inspired the Hussites with such enthusiastic affection, 
that some of those who had served under him refused to 
obey any other general, and denominated themselves 
Orphans, in commemoration of his loss. He was indeed 
a ferocious enemy, though some of his cruelties might, 
perhaps, be extenuated by the law of retaliation ; but to 
his soldiers affable and generous, dividing among them 
all the spoil.J^ 

Even duriag the lifetime of Zisca the Hussite sect was 
disunited ; the citizens of Prague and many of caUxtins. 
the nobility contenting themselves with mode- ^^' ^^^ 
rate demands, while the Taborites, his peculiar followers, 
were actuated by a most fanatical frenzy. The fdrmer 
took the name of Calixtins, from their retention of the 
flaoramental cup, of which the priests had latterly 
thought fit to debar laymen ; an abuse so totally \dthout 
pretence or apology, that nothing less than the deter- 
mined obstinacy of the Eomish church could have main- 
tained it to this time. The Taborites, though no longer 
led by Zisca, gained some remarkable victories, but 
were at last wholly defeated ; while the Catholic and 
Calixtin parties came to an accommodation, by which 

T Len£uit, Hist de la Guerre des HnasiteB; Sdunidt; Coxe. 
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Sigisraund was acknowledged as king of Bohemia, which 
he had claimed by the title pf heir to his brother Wen- 
1433 ^®®^^^^» ^^^ * ^^^ indulgences, especially the 
use of the sacramental cup, conceded to the 
moderate Hussites. But this compact, though concluded 
by the council of Basle, being ill observed, through the 
perfidious bigotry of the see .of Kome, the reformers 
armed again to defend their religious liberties, and 
ultimately elected a nobleman of their own party, by 

Aj) 1468 ^^'^^ George Podiebrad, to the throne of Bo- 
hemia, which he maintained during his life 
with great vigour and prudence.* Upon his death they 

Aj> i4ti ^^^^® Uladislaus, son of Casimir king of Po- 

Aj> 162Y ^^^^' ^^^ afterwards obtained also the kingdom 
* of Hungary. Both these crowns were con- 
ferred on his son Louis, after whose death, in the imfor- 
tunate battle of Mohacz, Ferdinand of Austria became 
sovereign of the two kingdoms. 
The Hungarians, that terrible people who laid waste 

jj the Italian and German provinces of the empire 

"°*'*^*' in the tenth century, became proselytes soon 
afterwards to the religion of Europe, and their sove- 
reign, St. Stephen, was admitted by the pope into the 
list of Christian kings. Though the Hungarians were 
of a race perfectly distinct from either the Gothic or the 
Sclavonian tribes, their system of government was in a 
great measure analogous. None indeed could be more 
natural to rude nations who had but recently accustomed 
themselves to settled possessions, than a territorial aris- 
tocracy, jealous of unlimited or even hereditary power 
in their chieftain, and subjugating the inferior people to 
that servitude which, in such a state of society, is the 
unavoidable consequence of poverty. 

The marriage of an Himgarian princess with Charles 
n. king of Naples, eventually connected her country 
for more than it had been with the affairs of Italy. I 
have mentioned in a different place the circiunstances 
which led to the invasion of Naples by Louis king of 
Hungary, and the wars of that powerful monarch with 
sigismund. Venice. By marrying the eldest daughter of 
Aj).i392. Louis, Sigismund, afterwards emperor, ac- 

* Leufant; Schmidt; Coxe. 



Germany. BATTLE OF WARNA. 105 

quired the crown of Hungary, whicli upon her death 
without issue he retained in his own right, and was 
even able to transmit to the child of a second marriage, 
and to her husband Albert duke of Austria. From this 
commencement is deduced the connexion between Him- 
gary and Austria. In two years, however, 
Albert dying left his widow pregnant ; but the ^^' ^*^** 
states of Hungary, jealous of Austrian influence, SJJ^J!^ 
and of the intrigues of a minority, without 
waiting for her delivery, bestowed the crown upon Ula- 
dislaus king of Poland. The birth of Albert's posthu- 
mous son, Ladislaus, produced an opposition in behalf 
of the infant's right ; but the Austrian party turned out 
the weaker, and Uladislaus, after a civil war of some 
duration, became undisputed king. Meanwhile a more 
formidable enemy drew near. The Turkish arms had 
subdued all Servia, and excited a just alarm throughout 
Christendom. Uladislaus led a considerable force, to 
which the presence of the cardinal Julian gave the ap- 
pearance of a crusade, into Bulgaria, and, after several 
successes, concluded an honourable treaty with B^ttie of 
Amurath II. But this he was imhappily per- Wama. 
suaded to violate, at the instigation of the car- ^^' 
dinal, -who abhorred the impiety of keeping faith with 
infidels." Heaven judged of this otherwise, if the 
judgment of Heaven was pronounced upon the field of 
Wama. In that fatal battie Uladislaus was killed, and 
the Hungarians utterly routed. The crown was now 
permitted to rest on the head of young Ladislaus ; but 
the regency was allotted by the states of Hunniades. 
Hungary to a native warrior, John Hunniades.* 

• .Sneas Sylvias lays this perfidy on prudently brave men^who, when victory 

Vope Engenius IV. Scripsit cardinali, is out of their power, reserve themselves 

nullum valere foedos, quod se incormUto to fight another day; which is the cha- 

comrhoitibas religionis percussumesset, racter of all partisans accustomed to 

p. 397. The words in italics are slipped desultory warfare. This is the apology 

in, to give a slight pretext for breaking made for him by ^neas Sylvius : for- 

the treaty. tasse rei militaris perito nulla in pugnft 

b Hunniades was a Wallachian, of a salus visa, et salvare aliquos qukm omnes 

small family. The Poles charged him perire meduit. Poloni acoeptam eo prslio 

with cowardice at Wama. (^neas Syl- clademHuniadis vecordise atque ignavise 

vius, p. 398.) And the Greeks impute tradiderunt; ipse sua concilia spreta con- 

the same to him, or at least desertion of questus est I observe that all the writers 

his troops, at Coesova, where he was de- upon Hungarian affairs have a party bias 

feated in 1448. (Spondanus, ad ann. one way or other. The best and most 

1448.) Probably he was one of those authentic account of Hunniades seems to 
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This hero stood in the breach for twelve years against 
the Turkish power, frequently defeated but unconquered 
in defeat. If the renown of Hunniades laay seem exag- 
gerated by the partiality of writers who lived under the 
reign of his son, it is confinned by more unequivocal 
evidence, by the dread and hatred of the Turks, whose . 
children were taught obedience by threatening them 
with his name, and by the deference of a jealous aristo- 
cracy to a man of no distinguished birth. He surren- 
dered to young Ladislaus a trust that he had exercised 
with perfect fidelity ; but his merit was too great to be 
forgiven, and the court never treated him with cor- 
disdity. The last and the most splendid service of 
Reuef of Hunniades was the relief of Belgrade. That 
Belgrade, strong city was besieged by Mahomet 11. three 
Aj). 1466. yQ^j.g q£^j. ^q £gj| q£ Constantinople ; its cap- 
ture would have laid open all Hungary, A tumultuary 
army, chiefly collected by the preaching of a Mar, was 
intrusted to Hunniades; he penetrated into the city, 
and, having repulsed the Turks in a fortunate sally 
wherein Mahomet was wounded, liad the honour of com- 
pelling him to raise the siege in confusion. The relief 
of Belgrade was more important in its effect than in its 
immediate circumstances. It. revived the spirits of 
Europe, which had been appalled by the unceasing 
victories of the infidels. Mahomet himself seemed to 
acknowledge the importance of the blow, and seldom 
afterwards attacked the Hungarians. Hunniades died 
soon after this achievement, and was followed by the 
king Ladislaus.*" The states of Hungary, although the 
emperor Frederic III. had secured to himself, as he 
thought, the reversion, were justly averse to his charao- 
Matthias *®^» ^^^ ^ Austrian connexions. They con- 
Corvinas. ferred their crown on Matthias Corvinus, son 
Aj>. 1468. ^£ ^^^ great Hunniades. This prince reigned 

be, still allo^fing for this partiality, in Podiebrad and the Bohemians. iSneas 
the chronicle of John Thwrocz, who Sylvius was with him at the time, and 
lived under Matthias. Bonfinius, an in a letter written Immediately after 
Italian compiler of the same age, has plainly hints this ; and his manner car- 
amplified this original authority in his ries with it more persuasion than if he 
three decads of Hungarian history. had spoken out Epist 324. Mr. Goxe» 
c Ladislaus died at Prague, at the age however, informs us that the BohenUaa 
of twenty-two, with great suspicion of historians have folly disproved ibe 
poison, whl± fell chiefly on Oeorge charge. 
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above tlurty years with considerable repatation, to 
which his patronage of learned men, who repaid his 
mimificence with very profuse eiQogies, did not a little 
contribute.*^ Hungary, at least in his time, was nn- 
donbtedly formidable to her neighbours, and held a 
respectable rank as an independent power in the republic 
of Europe. 

The kingdom of Bui^undy or Aries comprehended the 
whole mountainous region which we now call Switzer- 
land. It was accordingly reunited to the Germanic 
^upire by the bequest of Eodolph along with the rest of 
his dominions. A numerous and ancient nobility, 
vassals one to another, or to the empire, di- 
vided the possession with ecclesiastii^ lords —its early 
hardly less powerful than themselves. Of the ^f^^. 
former we find the counts of Zahringen, Ky- 
burg, Hapsburg, and Tokenburg, most conspicuous ; of 
the latter, the bishop of Coire, the abbot pf St. Gall, 
and abbess of Seckingen. Eveiy variety of feudal rights 
was early found and long preserved in Helvetia ; nor is > 
there any country whose history better illustrates that 
ambiguous relation, half property and half dominion, in 
which the territorial aristocracy, tmder the feudal 
system, stood with respect to their dependents. In the 
twelfth century the Swiss towns rise into some degree 
of importance. Zurich was eminent for commercial 
activity, and seems to have had no lord but the em- 
peror. Basle, though subject to its bishop, possessed 
Hie usual privil^es of municipal government. Berne 
and Friburg, founded only in that century, made a rapid 
TOTOgress, and the latter was raised, along with Zurich, 
Dv Frederic 11. in 1218, to the rank of a free imperial 
city. Several changes in the principal Helvetian families 
took place in the thirteenth century, before the end of 
which the house of Hapsburg, under the politic and 
enterprising Eodolph and his son Albert, became pos- 

d Spondanns frectnently blames the Corvini. A treatise of Galeotns. Mar- 
Italians, -who received pensions from tins, an Italian litterateur, De dictis et 
Matthias, or wrote at his court, for ex- factis Mathis, though it often notices an 
aggerating his virtues, or dissembling ordinary saying as Jocos^ or facets dio> 
Ids misfortones. And this was probably tum, gives a favourable impression of 
the case. However, Spondanus has Matthias's ability, and also of his isf 
i»th«r contracted a prejudice agahist the tegrity 
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sessed, tliroxigli various titles, of a great ascendency in 
Switzerland.* 

Of these titles none was more tempting to an ambi- 
Aibertof tious chief than that of advocate to a convent. 
Austria. rpj^^ spccious name conveyed with it a kind of 
indefinite guardianship, and right of interference, which 
frequently ended in reversing the conditions «f the 
ecclesiastical sovereign and its vassal. But during times 
of feudal anarchy there was perhaps no other means to 
secure the rich abbeys from absolute spoliation ; and the 
free cities in their early stage sometimes adopted the 
The Swiss. ®*^® policy. Among other advocacies, Albert 
obtained tiiat of some convents which had 
estates in the valleys of Schweitz and Underwald. These 
sequestered regions in the heart of the Alps had been 
for ages the habitation of a pastoral race, so happily 
forgotten, or so inaccessible in their fastnesses, as to 
have acquired a virtual independence, regulating their 
own affairs in .their general assembly with a perfect 
equality, though they acknowledged ^e sovereignty of 
the empire.' The people of Schweitz had made Kodolph 
their advocate. They distrusted Albert, whose succes- 
sion to his father's inheritance spread alarm through 
Helvetia. It soon appeared that their suspicions were 
well founded. Besides the local rights which his eccle- 
siastical advocacies gave him over part of th6 forest 
cantons, he pretended, after his election to the empire, 
to send imperial bailiffs into their valleys, as adminis- 
trators of criminal justice. Their oppression of a people 
unused to control, whom it was plainly the design of 
Albert .to reduce into servitude, excited those generous 
emotions of resentment which a brave and simple race 
Their insur- have scldom the discretion to repress. Three 
«w5tion. jj^e^^ Stauffacher of Schweitz, Furst of Uri, 
Melchthal of Underwald, each with ten chosen asso- 
. ciates, met by night in a sequestered field, and swore to 
assert the common cause of their liberties, without blood- 
shed or injury to the rights of others. Their success 
was. answerable to the justice of their undertaking; the 
three cantons unanimously took up arms, and expelled 

• Planta's History cf the Helvetic f Id. c. 4, 
Confederacy, voL L chaps. 2-6. 
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their oppressors witliout a contest. Albert's assassina- 
tion by his nephew, which followed soon after- ^^ 
wards, fortunately gave them leisure to con- 
solidate their Tmion.« He was succeeded in the empire 
by Henry VII., jealous of the Austrian family, and not 
at all displeased at proceedings which had been accom- 
panied with so little violence or disrespect for the 
empire. But Leopold duke of Austria, resolved to 
humble the peasants who had rebelled against his 
father, led a considerable force into their country. The 
Swiss, commending themselves to Heaven, and deter- 
mined rather to perish than undergo that yokp a second 
time, though ignorant of regular discipline. Battle of 
and unprovided with defensive armour, utterly Morgarten. 
discomfited the assailants at Morgarten.^ ^•^* ^^^^' 

This great victory, the Marathon of Switzerland, con- 
firmed the independence of the three original cantons. 
After some years. Lucerne, contiguous in situation and 
alike in interests, was incorporated into their Formation of 
confederacy. It was far more materially Swiss Con- 
enlarged about the middle of the fourteenth ^^^ 
century, by the accession of Zurich, Glaris, Zug, and 
Berne, all which took place within two years. The 
first and last of these cities had already been engaged 
in frequent wars with the Helvetian nobility, and their 
internal polity was altogether republican.' They ac- 
quired, not independence, which they already enjoyed, 
but additional security, by this union with the Swiss, 
properly so called, who in deference to their power and 
reputation ceded to them the first rank in tiie league. 
The eight already enumerated are called the ancient 
cantons, and continued, till the late reformation of the 
Helvetic system^ to possess several distinctive privileges 
and even rights of sovereignty over subject territories, 
in which the five cantons of Friburg, Soleure, Basle, 
Schaffhausen, and Appenzell did not participate. From 
this time the united cantons, but especially those of 
Berne and Zurich, began to extend their territories at 
the expense of the rural nobility. The same contest 
between these parties, with the same termination, which 
we know generally to have taken place in Lombardy 

8 Flanta, c. 6. b id. c 7. i Id. cc 8, 9. 
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dnring the eleventh and twelfth centuries, may be traced 
with more minuteness in the annals of Switzerland,^ 
Like the Lombards, too, the Helvetic cities acted with 
policy and moderation towards the nobles whom they 
overcame, admitting them to the franchises of their com- 
mnnity as co-burghers (a privilege which virtually im- 
plied a defensive alliance against any assailant), and 
uniformly respecting the legal rights of property. Many 
feudal superiorities they obtained from the owners in a 
more peaceable manner, through purchase or mortgage. 
Thus the house of Austria, to which the extensive 
domains of the counts of Kyburg had devolved, aban- 
doning, after repeated defeats, its hopes of subduing the 
forest cantons, alienated a great part of its possessions 
to Zurich and Berne." And the last remnant of their 
ancient Helvetic territories in Argovia was wrested in 
1417 from Frederic count of Tyrol, who, imprudently 
supporting pope John XXIII. against the council of 
Constance, had been put to the ban of the empire. 
These conquests Berne coidd not be induced to restore, 
and thus completed the independence of the confederate 
republics." The other free cities, though not yet incor- 
porated, and the few remaining nobles, whether lay or 
spiritual, of whom the abbot of St. Gall was the prin- 
cipal, entered into separate leagues with different can- 
tons. Switzerland became, therefore, in the first part 
of the fifteenth century, a free country, acknowle^ed 
as such by neighbouring states, and subject to no ex- 
ternal control, though still comprehended within the 
nominal sovereignty of the empire. 

The affairs of Switzerland occupy a very small space 
in the great chart of European histoiy. But in some 
respects they are more interesting than the revolutions 
of mighty kingdoms. Nowhere besides do we find so 
many titles to our sympathy, or the union of so much 
virtue with so complete success. In the Italian repub- 
lics a more splendid temple may seem to have been 
erected to liberty ; but, as we approach, the serpents of 
foction hiss around her altar, and the forpi of tyranny 
flits among the distant shadows behind the shrine. 
Switzerland, not absolutely blameless (for what republic 

k n«ita, e. 10. » Id. c 11. » Id. vol IL c L , 
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has been so ?), but comparatively exempt from turbu- 
lence, usurpation, and injustice, baa well deserved to 
employ the native pen of an historian accounted the 
most eloquent of the last age.' Other nations displayed 
an insuperable resolution in the defence of walled towns ; 
but the steadiness of the Swiss in the field of battle was 
without a parallel, unless we recall the memory of Lace- 
dasmon. It was even established as a law, that whoever 
returned from battle after a defeat should forfeit his life 
by the hands of the executioner. Sixteen hundred men, 
who had been sent to oppose a predatory invasion of the 
French in 1444, though they might have retreated with- 
out loss, determined rather to perish on the spot, and 
fell amidst a far greater heap of the hostile slain.^ At 
the famous battle of Sempach in 1385, the last which 
Austria presimied to try against the forest cantons, the 
enemy's knights, dismdimted from their horses, pre- 
sented an impregnable barrier of lances, which discon- 
certed the Swiss; till Winkelried, a gentleman of 
Underwald, commending his wife and children to his 
countrymen, threw himself upon the opposite ranks, 
and, collecting as many lances as he could grasp, forced 
a passage for his followers by burying Siem in his 
bosom.** 

The bui^hers and peasants of Switzerland, ill pro- 
vided with cavalry, and better able to dispense Excellence 
with it than the natives of champaign coun- ©ftheSwiM 
tries, may be deemed the principal restorers of ^ 
the Greek and Boman tactics, which place the strength 
of armies in a steady mass of infanlay. Besides their 
splendid victories over the dukes of Austria and their 
own neighbouring nobility, they had repulsed, in the 

° I Am unacquainted with Mailer's detail, he has been remaikably fortunate 

history in the original language ; but, in his authorities. No man could write 

presmnix^ the first volume of Mr. Planta's the annals of Ei^^land or France in the 

fflstory of the Helvetic Confederacy to fonrteenth c^tory with such partico- 

be a free translation or abridgment of it, larily, if he was scrupulous not to fill up 

I can well conceive that it deserves the the meagre sketch of chroniclers tram 

enannioDos of Madame de StaSl and the stores of his invention. The striking 

other foreign critics. It is very rare to scenery Of Switzerland, and Muller's 

meet with such picturesque and lively exact acquaintance with it, have given 

delineation in a modem historian of dis- him another advantage as a jpainUr of 

tant times. But I must observe that, if history, 

the anthentic chronicles of Switzerland P Planta, vol. ii. c. 2. 

have enabled Muller to embellish his 1 Planta, voL 1. c. 10. 
narration with so much circnmstantia) 
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year 1376, one of those predatory bodies of troops, the 
scourge of Europe in that age, and to whose licentious- 
ness kingdoms and free states yielded alike a passive 
submission. They gave the dauphin, afterwards Louis 
XI., who entered their country in 1444 with a similar 
body of rufl&ans, called Armagnacs, the disbanded mer- 
cenaries of the English war, sufficient reason to desist 
from his invasion and to respect their valour. That able 
prince formed indeed so high a notion of the Swiss, that 
he sedulously cultivated their alliance during the rest 
of his life. He was made abundantly sensible of the 
wisdom of this policy when he saw his greatest enemy, 
the duke of Burgundy, routed at Granson and Morat, 
and his affairs irrecoverably ruined, by these hardy 
republicans. The ensuing age is the most conspicuous, 
though not the most essentially glorious, in the history 
of Switzerland. Courted for the excellence of their 
troops by the rival sovereigns of Europe, and them- 
selves too sensible both to ambitious schemes of domi- 
nion and to the thirst of money, the united cantons 
came to play a very prominent part in the wars of Lom- 
bardy, with great military renown, but not without 
some impeachment of that sterling probity which had 
distinguished their earlier efforts for independence. 
These events, however, do not fall within my limits ; 

Ratiflcation ^^* ^® ^^* ^^^ ^^ ^® fifteenth century is a 
of their in- leading epoch, with which I shall close this 
^ependenc* gketch. Though the house of Austria had 
ceased to menace the liberties of Helvetia, 
and had even been for many years its ally, the emperor 
Maximilian, aware of the important service he might 
derive from the cantons in his projects upon Italy, as 
well as of the disadvantage he sustained by their par- 
tiality to French interest, endeavoured to revive the 
imextinguished supremacy of the empire. That supre- 
macy had just been restored in Germany by the esta- 
blishment of the Imperial Chamber, and of a regular 
pecuniary contribution for its support, as well as for 
other purposes, in the diet of Worms. The Helvetic 
cantons were summoned to yield obedience to these 
imperial laws; an innovation, for such the revival of 
obsolete prerogatives must be considered, exceedingly 
hostile to their republican independence, and involving 
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consequences not less material in their eyes, the aban- 
donment of a line of policy which tended to enrich, if 
not to a^randize them. Their refusal to comply 
brought on a war, wherein the Tyrolese subjects of 
Maximilian, and the Suabian league, a confederacy of 
cities in that province lately formed under the emperor's 
auspices, were principally engaged against the Swiss. 
But the success of the latter was decisive ; and after a 
terrible devastation of the frontiers of Germany, peace 
was concluded \ipon terms very honourable for Switzer- 
land. The cantons were declared fr-ee from the jurisdic- 
tion of the Imperial Chamber, and from all contributions 
imposed by the diet. Their right to enter into foreign 
alliance, even hostile to the empire, if it was not ex- 
pressly recognised, continued unimpaired in practice; 
nor am I aware that they were at any time afterwards 
supposed to incur the crime of rebellion by such pro- 
ceedings. Though, perhaps, in the strictest letter of 
public law, the Swiss cantons were not absolutely 
released from their subjection to the empire until the 
treaty of Westphalia, their real sovereignty must be 
dated by an historian from the year when every pre- 
rogative which a government can exercise was finally 
alSndoned.' 

' Flanta, voL ii. o. 4. 
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The difficulty which occurs to us in endeavouring to fix 
a natural commencement of modem history even in the 
Western countries of Europe is much enhanced when 
we direct our attention to the Eastern empire. In 
tracing the long series of the Byzantine annals we never 
lose sight of antiquity ; the Greek language, the Eoman 
name, the titles, the laws, all the shadowy circumstance 
of ancient greatness, attend us throughout the progress 
from the first to the last of the Constantines ; and it is 
only when we observe the external condition and rela- 
tions of their empire, that we perceive ourselves to be 
embarked in a new sea, and are compelled to deduce, 
from points of bearing to the history of other nations, a 
line of separation which the domestic revolutions of 
Constantinople would not satisfactorily afford. The ap- 
pearance of Mohammed, and the conquests of his dis- 
ciples, present an epoch in the history of Asia still more 
important and more definite than the subversion of the 
Eoman empire in Europe ; and hence the boundary-line 
between the ancient and modem divisions of Byzantine 
history will, intersect the reign of Heraclius. That 
prince may be said to have stood on the vergB of both 
hemispheres of time, whose youth was crowned with the 
last victories over the successors of Artaxerxes, and 
whose age was clouded by the first calamities of Moham- 
medan invasion. 



Greeks, etc. APPEARANCE OF MOHAMMED. 116 

Of all the revolutions which, have had a permanent 
inflnence upon the civil history of mankind, ^ 
none could so little be anticipated by human ofM^itm^ 
prudence as that effected by the religion of °*®^ 
Arabia. As the seeds of invisible disease grow up some- 
times in silence to maturity, till they manifest themselves 
hopeless and irresistible, the gradual propagation of a 
new faith in a barbarous country beyond the limits of 
the empire was hardly known perhaps, and certainly 
disregarded, in the court of Constantinople. Arabia, in 
the age of Mohammed, was divided into many small 
states, most of which, however, seem to have looked up 
to Mecca as the capital of their nation and the chief seat 
of their religious worship. The capture of that city 
accordingly, and subjugation of its powerful and nume- 
rous aristocracy, readily drew after it the submission of 
the minor tribes, who transferred to the conqueror the 
reverence they were used to show to those he had sub- 
dued. If we consider Mohammed only as a military 
usurper, there is nothing more explicable or more analo- 
gous, especially to the course of oriental history, than 
his success. But as the author of a religious imposture, 
upon which, though avowedly unattested by miraculous 
powers, and though originaUy discountenanced by the 
civil magistrate, he had the boldness to found a scheme 
of universal dominion, which his followers were half 
enabled to realize, it is a curious speculation by what 
means he could inspire so sincere, so ardent, so ener- 
getic, and so permanent a belief. 

A fall explanation of the causes which contributed to 
the progress of Mohammedism is not perhaps, causes of 
at present, attainable by those most convers- his success. 
ant with this department of literature.* But we may 
point out several of leading importance : in the first 
place, thQse just and elevated notions of the divine 
nature and of moral duties, the gold-ore that pervades 
the dross of the Koran, which were calculated to strike 

• We are Tery destltate of satisfactory Al Jonnabi, whom Gi^er translated, is 

materials for the history of Mohammed a mere legend writer ; it wonld be as 

himself. Abolfeda, the' most Judicious rational to rely on the Acta Sanctorum as 

of Us biographers, lived in the fourteenth his romance. It Is therefore diflBcult to 

century, when it must have been mo- ascertain the real character of the pro- 

x»11f impoeeible to discriminate the truth phet, except as it is dedudble fh>m the 

amidst the torrent of £a(bulous tradition. Koran. 

i2 
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a serious and reflectmg people, already perhaps dis- 
inclined, by intermixture with their Jewish and Christian 
fellow-citizens, to the superstitions of their ancient 
idolatry;^ next, the artful incorporation of tenets, 
usages, and traditions from the various religions 
/ that existed in Arabia ; * and thirdly, the extensive 
application of the precepts in the Koran, a book con- 
fessedly written with much elegance and purity, to 
all le^ transactions and all the business of life. It 
may be expected that I should add to these what is com- 
monly considered as a distinguishing mark of Moham- 
medism, its indulgence to voluptuousness. But this 
appears to be greatly exaggerated. Although the 
character of its founder may have been tainted by 
sensuality as well as ferociousness, I do not think that 
he relied upon inducements of the former kind for the 
diflfusion of his system. We are not to judge of this by 
rules of Christian purity, or of European practice. If 
polygamy was a prevailing usage in Arabia, as is not 
questioned, its permission gave no additional licence to 
l3ie proselytes of Mohammed, who will be found rather 
to have narrowed the unbounded liberty of oriental 
maimers in this respect ; while his decided condemna- 
tion of adultery, and of incestuous connexions, so 

b The very cnrious Tomanoe of Antar, his diyinity or pre-ezistence. Hence it 
written, pertiaps, before the appearance is rather surprising to read, in a popular 
of Miduuouned, seems to render it pro- book of sermons by a living prelate, that 
bable that, however idolatry, as we are all the heresies of the Christian chuitii 
told by Sale, might prevail in some parts (I quote the substance tnm memory) 
of Arabia, yet the genuine religion of are to be found in the Koran, but espe- 
the descendants of Ishmael was a belief dally that of Arianism. No one who 
in the unity of God as strict as is laid knows what Arianism is, and what Mo- 
down in the Koran itself, and accom- hammedism is, could possibly fall into so 
panied by the same antipathy, partly strange an error. The misfortune has^ 
religious, partly national, towards the been, that the learned writer, while accu- ^ 
Fire-woi^ippers which Mohammed in- mulating a mass of reading upon this 
cnlcated. This corroborates what I had part of his subject, neglected what should 
said in the text before the publication of have been the nucleus of the whole, a 
that work. perusal of the single book which contains 

c I am very much disposed to believe, the doctrine of the Arabian impostor, 

notwithstanding what seems to be the In this strange chimera about ttieAriaik- 

general opinion, that Mohammed had ismof Mohammed, he has been led away 

never read any part of the New Testa- by a mi^laoed trust in Whitaker;- a 

ment. His knowledge of Christianity writer almost invariably in the wrong, 

i^pears to be wholly derived from the and whose bad reasoning upon all the 

apocryphal gospels and similar works, points of historical criticism which he 

He admitted the miraculous conception attempted to discuss is quite notorious, 
and prophetic character of Jesus, but not 
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frequent among barbarous nations, does not argue a 
very lax and accommodating morality. A devout 
Miissulman exhibits much more of the Stoical than the 
Epicurean character. Nor can any one read the Koran 
without being sensible that it breathes an austere and 
Bcrupulous spirit. And, in fact, the founder of a new 
religion or sect is little likely to obtain permanent suc- 
cess by indulging the vices and luxuries of mankind, I 
should rather be disposed to reckon the severity of 
Mohammed's discipline among the causes of its influ- 
ence. Precepts of ritual observance, being always defi- 
nite and unequivocal, are less likely to be neglected, 
after their obligation has been acknowledged, thMi those 
of moral virtue. Thus the long fasting, the pilgrimages, 
the regular prayers and ablutions, flie constant alms- 
giving, the abstinence from stimulating liquors, enjoined 
by the Koran, created a visible standard of practice 
among its followers, and preserved a continual recollec- 
tion of their law. 

But the prevalence of Islkm in the lifetime of its 
prophet, and during the first ages of its existence, was 
chiefly owing to Ihe spirit of martial energy that he 
infused into it. The religion of Mohammed is as essen- 
tially a military system as the institution of chivalry in 
the west of Europe. The people of Arabia, a race of 
strong passions and sanguinary temper, inured to habits 
of pillage and murder, found in the law of their native 
prophet, not a licence, but a command, to desolate the 
world, and the promise of all that their glowing imagi- 
nations could anticipate of Paradise annexed to all in 
which they most delighted upon earth. It is difficult 
for us in the calnmess of our closets to conceive that 
feverish intensity of excitement to which man may be 
wrought, when the animal and intellectual energies of 
his nature converge to a point, and the buoyancy of 
strength and courage reciprocates the influence of moral 
sentiment or religious hope. The effect of this union I 
have formerly remarked in the Crusades ; a phenomenon 
perfectly ancdogous to the early history of ihe Saracens. 
In each, one hardly knows whether most to admire the 
prodigious exertions of heroism, or to revolt from the 
ferocious bigotry that attended them. But the Crusades 
were a temporary effort, not thoroughly congenial to the 
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epirit of Christendom, which, even in the darkest and 
most superstitions ages, was not snsceptible of the soli- 
tary and ovemiling fanaticism of the Moslem. They 
needed no excitement from pontiffe and preachers to 
achieve the work to which th^y were called ; the pre- 
cept was in their' law, the principle was in their hearts, 
the assurance of success was in their swords. " O pro- 
phet," exclaimed Ali, when Mohammed, in the first 
years of his mission, sought among the scanty and hesi- 
tating assembly of his^ friends a vizir and lieutenant in 
command, " I am the man ; .whpever rises against thee, 
I will dash out his teeth, tear out his eyes, break his 
legs, rip up his belly. O prophet, I will be thy vizir 
over them." ^ These words of Mohammed's early and 
illustrious disciple are, as it were, a text, upon which 
the commentary expands into the whole Saracenic his- 
tory. They contain the vital essence of his religion, 
implicit faith and ferocious energy. Death, slavery, 
tribute to unbelievers, were the glad tidings of the 
Arabian prophet. To the idolaters, indeed, or those 
who acknowledged no special revelation, one alterna- 
tive only was proposed, conversion or the sword. The 
people of the Book, as they are termed in the Koran, or 
four sects of Christians, Jews, Magians, and Sabians, 
were permitted' to redeem their adherence to their an- 
cient law by the payment of tribute, and other marks 
of humiliation and servitude. But the limits which 
Mohammedan intolerance had prescribed to itself were 
seldom transgressed ; the word pledged to unbelievers 
was seldom forfeited ; and with all their insolence and 
oppression, the Moslem conquerors were mild and 
liberal in comparison with those who obeyed the pon- 
tiffs of Kome or Constantinople. 
At the death of Mohammed in 632 his temporal and 
religious sovereignty* embraced, and was 11- 
conqoests mited by, the Arabian peninsula. The Eoman 
g^^ and Persian empires, engaged in tedious and 
indecisive hostility upon the rivers of Mesopo- 
tamia and the Armenian mountains, were viewed by the 
ambitious fanatics of his creed as their quarry. In the 
very first year of Mohammed's immeifiate successor, 

d Gibbon, vol. ix. p. 284. 



Greeks, etc. STATE OF THE GREEK EMPIRE. 119 

Abubeker, each of theee mighty empires was invaded. 
The latter opposed but a short resistance. The crum- 
bling fabric of eastern despotism is never secure against 
rapid and total subversion ; a few victories, a few sieges, 
cairied the Arabian arms from the Tigris to the Oxus, 
and overthrew, with the Sassaniaa dynasty, the ancient 
and famous religion they had professed. Seven years of 
active and unceasing war&xe sufficed to subjugate the 
rich province of Syria, though defended by ^j>. 
numerous armies and fortified cities ; and the 632-639. 
khalif Omar had scarcely returned thanks for the accom- 
plishment of this conquest, when Amrou, his lieutenant, 
announced to him the entire reduction of Egypt. After 
some interval the Saracens won their way along the 
coast of Africa as fex as the Pillars of Hercules, ^.i>. 
and a third province was irretrievably torn from w7— €98. 
the Greek empire. These western conquests introduced 
them to fresh enemies, and ushered in more splendid 
successes; encouraged by ihe disunion of the Visigoths, 
and perhaps invited by treachery, Musa, the general of a 
master who sat beyond the opposite extremity 
of the Mediterranean Sea, passed over into ^' ^^' 
Spain, and within about two years the name of Moham- 
med was invoked under the Pyrenees.' 

These conquests, which astonish the careless and 
superficial, are less perplexing to a calm inquirer than 
their cessation ; the loss of .half the Eoman empire, than 
the preservation of the rest. A glance from g^^ ^^ 
Medina to Constantinople in the middle of the the Greek 
seventh century would probably have induced ®™p*''^ 
an indifierent spectator, if such a being may be imagined, 
to anticipate by eight hundred years the establishment 
of a Mohammedan dominion upon the shores of the 
Hellespont. The fame of Heraclius had withered in the 
Syrian war ; and his successors appeared as incapaHe to 

* Odcley's History of the Soraoeni; traiy, it may be UUd down as a pretty 
Gardonne, Revolutions de TAMque et general rule, that circumstantiaUty, 
de I'Espagne. The former of these works which enhances the credibility of a wit- 
is well known and Justly admired for ness, diminishes that of an historian re- 
its simplicity and picturesque details, mote in time or situation. And I observe 
Scarcely any narrative has ever excelled that Reiske. in his pre£eu« to ^bulfeda, 
in beauty that of the death of Hossein. speaks of Wakidi. from whom 0c]|ley'8 
But these do not tend to render it more book is but a translation, as a mere 
4eserviDg of confidence. On the con- fabulist 
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resist, as they were unworthy to govern. Their 
despotism, nnchecked by law, was often punished by 
successful rebellion ; but not a whisper of civil liberty- 
was ever heard, and the vicissitudes of servitude and 
anarchy consummated the moral degeneracy of the 
nation. Less ignorant than the western barbarians, the 
Greeks abused their ingenuity in theological controver- 
sies, those especially which related to the nature and in- 
carnation of our Saviour ; wherein the disputants, as is 
usual, became more positive and rancorous as their 
creed receded from the possibility of human apprehen- 
sion. Nor were these confined to the clergy, who had 
not, in the East, obtained the prerogative of guiding the 
national faith; the sovereigns sided alternately with 
opposing factions; Heraclius was not too brave, nor 
"Rieodora too infemous, for discussions of theology ; and 
the dissenters from an imperial decision were involved 
in the double proscription of treason and heresy. But 
the persecutors of their opponents at home pretended to 
cowardly scrupulousness in the field ; nor was the 
Greek church ashamed to reqidre the lustration of a 
canonical penance from the soldier who shed the blood 
of his enemies in a national war. 
But this depraved people were preserved from destruo- 
Decline ^^^ ^^ ^® viccs of their enemies, still more 
of the than by some intrinsic resources which they yet 
^^"^^^ possessed. A rapid degeneracy enfeebled the 
victorious Moslem in their career. That irresistible 
enthusiasm, that earnest and disinterested zeal of the 
companions of Mohammed, was in a great measure lost, 
even before the first generation had passed away. In 
the fruitful valleys of Damascus and Bassora the Arabs 
of the desert forgot their abstemious habits. Eich from 
the tributes of an enslaved people, the Mohammedan 
sovereigns knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indulgence in 
the relaxation of their strength and energy. Under the 
reign of Moawiah, the fifth khalif, an hereditary succes- 
sion was substituted for the free choice of the faithful, 
by which the first representatives of the prophet had 
been elevated to power ; and this regulation, necessary 
as It plainly was to avert in some degree the dangers of 
schism and civil war, exposed the kingdom to the cer- 
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tainty of being often governed by feeble tyrants. But 
no regulation could be more than a temporary preserva- 
tive against civil war. The dissensions which still 
separate and render hostile the followers of Mohammed 
may be traced to the first events that ensued upon his 
death, to the rejection of his son-in-law Ali by the elec- 
tors of Medina. Two reigns, those of Abubeker and 
Omar, passed in external glory and domestic reverence ; 
but the old age of Othman was weak and imprudent, and 
the conspirators against him established the first among 
a hundred precedents of rebellion and regicide. Ali 
was now chosen ; but a strong faction disputed his right ; 
and the Saracen empire was, for many years, distracted 
with civil war, among competitors who appealed, in 
reality, to no other decision than that of the sword. 
The family of Ommiyah succeeded at last in establishing 
an unresisted, if not an undoubted title. But rebellions 
were perpetually afterwards breaking out in that vast 
extent of dominion, till one of these revolters 
acquired by success a better name than rebel, ^^' ^^^ 
and founded the dynasty of the Abbassides. 

Damascus had been the seat of empire under the Om- 
miades; it was removed by the succeeding Khaiifeof 
feunily to their new city of Bagdad. There are Bagdad, 
not any names in the long line of khalifs, after the com- 
panions of Mohammed, more renowned in history than 
some of the earlier sovereigns who reigned in this capi- 
tal — Almansor, Haroun Alraschid, and Almamun. Their 
splendid palaces, their nimierous guards, their treasures 
of gold and silver, the populousness and wealth of their 
cities, formed a striking contrast to the rudeness and 
poverty of the western nations in the same age. In their 
court learning, which the first Moslem had despised as 
unwarlike or rejected as profane, was held in honour.' 
The khalif Almamun especially was distinguished for 
his patronage of letters; the philosophical writings of 
Greece were eagerly sought and translated; the stars 
were numbered, the course of the planets was measured. 
The Arabians improved upon the science they borrowed, 
and returned it with abundant interest to Europe in the 

t The Arabian writers cbte the origin firom the reign of Almansor, a j>. 758. 
9i fheir literature (except those works of Abulpharagius, p. 160 ; Qibbon, c 52. 
flctkm which had always been popular) 
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communication of ntimeral figures and the intellectual 
language of algebra.' Yet the merit of the Abbassides 
has been exaggerated by adulation or gratitude. After 
all the vague praises of hireling poets, which have some- 
times been repeated in Europe, it is very rare to read the 
history of an eastern sovereign unstained by atrocious 
crimes. No Christian government, except perhaps that 
of Constantinople, exhibits such a series of tyrants as the 
khalifs of Bagdad; if deeds of blood, wrought through 
unbridled passion or jealous p(dicy, may challenge i£e 
name of tyranny. These are ill redeemed by ceremonious 
devotion and acts of trifling, perhaps ostentatious, humi- 
lity, or even by the best attribute of Mohanamedan 
princes — a rigorous justice in chastising the offences of 
others. Anecdotes of this description give as imperfect a 
sketch of an oriental sovereign as monkish chroniclers 
sometimes draw of one in Eurc^ who founded monasteries 
and obeyed the clergy; though it must be owned that 
the former are in much better taste. 

Though the Abbaasides have acquired more celebrity, 
they never attained the real strength of their predecessors. 
Under the last of the house of Ommiyah, one command 
was obeyed almost along the whole diameter of the 
known world, from the banks of the Sihon to the utmost 
promontory of Portugal. But the revolution which 
changed the succession of khalifs produced another not 
less important. A fugitive of the vanquished family, by 
name Abdalrahman, arrived in Spain ; and the Moslem of 
that country, not sharing in the prejudices which had 
Separation "^tuTed up the Persians in favour of the line of 
of Spain Abbas, and conscious that their remote situation 
and Africa, ej^^tj^d them to independence, proclaimed him 
khalif of Cordova. There could be little hope of reducing 
so distant a dependency; and the example was not 
unlikely to be imitated. In the reign of Haroun Alraschid 
two principalities were formed in Africa — of the Agla- 

8 Several very recent publications contributions in our own language to 

contain interesting details on Saracen this department, in which a great deal 

literature ; Berington's Literary History yet remains for the oriental scholars of 

of the Middle Ages, Mill's History of Europe. Casiri's admirable catalogue of 

Mohammedanism, chap, vl., Turner's His- Arabic MSS. in the Escurial ought befove 

tory of England, vol. i. Harris's Philo- this to have been followed up by a more 

logical Arrangement is perhaps a book accurate examination of their contents 

better known; and though it has since than it was possible for him to give, 
been much excelled, was one of the first 
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bites, who reigned over Tunis and Tripoli ; and of the 
Edrisites in the western parts of Barbaiy. These yielded 
in about a century to tiie Fatimites, a more powerful 
dynasty, who afterwards established an empire in Egypt.'* 
The loss, however, of Spam and A&ica was the inevit- 
able effect of that immensely extended dominion, which 
their separation alone would not have enfeebled. But 
other revolutions awaited it at home. In the Decline of 
history of the Abbassides of Bagdad we read thekhaiifs. 
over again the decline of European monarchies, through 
their various symptoms of ruin ; and find successive ana- 
logies to the insults of the barbarians towards imperial 
Borne in the fifth century, to the personal insignificance 
of the Merovingian kings, and to the feudal usurpations 
that dismembered the inheritance of Charlemagne. 1. 
Beyond the north-eastern frontier of the Saracen empire 
dwelt a warlike and powerful nation of the Tartar fSanuly,^ 
who defended the independence of Turkestan from the* 
sea of Aral to the great central chain of mountains. In 
the wars which the khalifs or their lieutenants waged 
against them many of these Turks were led into captivity, 
and dispersed over the empire. Their strength and 
courage distinguished them among a people grown effemi- 
nate by luxury ; and that jealousy of disaffection among 
his subjects so natural to an eastern monarch might be 
an additional motive with the khalif Motassem to form 
bodies of guards out of these prisoners. But his policy 
was fatally erroneous. More rude and even more fero- 
cious than the Arabs, they contemned the feebleness of 
ihe khalifate, while they grasped at its riches. The son 
of Motassem, Motawakkel, was murdered in his palace 
by the barbarians of the north ; and his fate revealed the 
secret of the empire, that the choice of its sovereign had 
passed to their slaves. Degradation and death were 
frequently the lot of succeeding khalifs ; but in the East 
the son leaps boldly on the throne which the blood of his 
father has stained, and the pr»torian guards of Bagdad 
rarely failed to render a fallacious obedience to the near- 
est heir of the house of Abbas. 2. In about one hundred 
years after the introduction of the Turkish soldiers the 
sovereigns of Bagdad sunk almost into oblivion. Al Eadi, 

b For these revolntions, which it is not Cardonne, who has made as much of them 
reiy easy to fix tn the memoiy, coiumlt as the sul^ect would bear. 



124 REVIVAL OF Chap. VI. 

who died in 940, was the last of these that officiated in 
the mosque, that commanded the forces in person, that 
addressed ihe people from the pulpit, that enjoyed the 
pomp and splendour of royalty.* But he was the first 
who appointed, instead of a vizir, a new officer — a mayor, 
as it were, of ihe palace — ^with the title of Emir al Omra, 
conmiander of commanders, to whom he delegated by- 
compulsion the functions of his office. This title was 
usuadly seized by active and martial spirits; it was 
sometimes hereditary, and in effect irrevocable by the 
khalifs, whose names hardly appear after this time in 
Oriental annals. 3. During these revolutions of the 
palace every province successively shook x)ff its allegi- 
ance ; new principalities were formed in Syria andMeso- . 
potamia, as well as in Khorasan and Persia, till the 
dominion of the Commander of the Faithftd was literally 
confined to the city of Bagdad and its adjacent territory. 
For a time some of these princes, who had been appointed 
as governors by the khalifs, professed to respect his 
supremacy by naming him in the public prayers and 
upon the coin; but these tokens of dependence were 
gradually obliterated.^ 

Such is the outline of Saracenic history for three cen- 
Revivai of *^®® after Mohammed; one age of glorious 
the oreek couquest ; a second of stationary but rather pre- 
empire. carious greatness; a third of rapid decline. 
The Greek empire meanwhile survived, and almost 
recovered from tiie shock it had sustained. Besides the 
decline of its enemies, several circumstances may be 
enumerated tending to its preservation. The maritime 
province of Cilicia had been overrun by the Moham- 
medans; but between this and the Lesser Asia Mount 
Taurus raises its massy buckler, spreading as a natural 
bulwark from the sea-coast of the ancient Pamphylia to 
the hilly district of Isauria, whence it extends in an 
easterly direction, separating the Cappadocian and Cili- 
cian plains, and, after throwing off considerable ridges 
to the north and south, connects itself with other chains 

< Abnlfeda, p. 261; Oibbon, c. 52; discassed In the 62nd chapter of Gibbon, 

Modem Univ. Hist. voL li. Al Kadi's which is, in iteelf, a complete philo- 

oommand of the anny is only mentioned sophical dissertation upon this part of 

l)y the last history. 

k The decline of the Saracens is MIy 
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of motmtains that penetrate for into the Asiatic continent. 
Beyond this barrier the Saracens formed no durable 
settlement, though the annies of Alraschid wasted the 
country as far as the Hellespont, and the city of Amorium 
in Phiygia was razed to the ground by Al Motassem. 
The position of Constantinople, chosen with a sagacity to 
which the course of events almost gave the appearance of 
prescience, secured her from any immediate danger on 
the side of Asia, and rendered her as little accessible to 
an enemy as any city which valour and patriotism did 
not protect. Yet in the days of Arabian energy 
she was twice attacked by great naval arma- 
ments. The first siege, or rather blockade, aj).716. 
continued for seven years ; the second, though shorter, 
was more terrible, and her walls, as weU as her port, 
were actually invested by the combined forces of the 
khalif Waled, under his brother Moslema." The final 
discomfiture of these assailants showed the resisting force 
of the empire, or rather of its capital ; but perhaps the 
abandonment of such maritime enterprises by the Sara- 
cens may be in some measure ascribed to the removal of 
their metropolis from Damascus to Bagdad. But the 
Greeks in their turn determined to dispute the command 
of the sea. By possessing the secret of an inextinguish- 
able fire, they fought on superior terms : their wealth, 
perhaps their skill, enabled them to employ larger and 
better appointed vessels ; and they ultimately expelled 
their enemies from the islands of Crete and Cyprus. By 
land they were less desirous of encountering the Moslem. 
The science of tactics is studied by the pusillanimous, 
like that of medicine by the sick; and the Byzantine 
emperors, Leo and Constantine, have left written treatises 
on the art of avoiding defeat, of protracting contest, of 
resisting attack."" But this timid policy, and even the 
purchase of armistices from the Saracens, were not ill 
calculated for the state of both nations. While Con- 
stantinople temporised, Bagdad shook to her foundations ; 
and the heirs of the Boman name might boast the im- 
mortality of their own empire when fliey contemplated 

^ Oibbon, c 52. trays a mind not ashamed to oonfen 

^ Gibbon, c 53. Constantine Porphy- weakness and cowardice, and pleasing 

Tog^itns. in his advice to his son as to itself in petty arts to elude the rapacity 

!he administration of the empire, be- or divide the power of its enemieSb 
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tiie dissolution of that whicli had so rapidly sprung up. 
and perished. Amidst all the crimes and revolutions of 
the Byzantine government — and its history is but a series 
of crimes wid revolutions — it was never dLsonembered by 
intestine war. A sedition in the army, a tumult in the 
theatre, a conspiracy in the palace, precipitated a monarch 
from the throne ; but the allegiance of Constantinople 
was instantly transferred to his successor, and the pro- 
vinces implicitly obeyed the voice of the capital. The 
custom too of partition, so baneful to the Latin kingdoms, 
and which was not altogether unknown to the Saracens, 
never prevailed in the Greek empire. It stood in the 
middle of the tenth century, as vicious indeed and 
cowardly, but more wealthy, more enlightened, and far 
more secure from its enemies than under the first succes- 
sors of Heraclius. For about one hundred years preceding 
there had been only partial wars with the Mohammedan 
potentates ; and in these the emperors seem gradually to 
have gained the advantage, and to have become more 
frequently the aggressors. But the increasing distrao- 
AD. tions of the East encouraged two brave usurpers, 

»63^9Y6. Nicephorus Phocas and John Zimisces, to at- 
tempt the actual recovery of the lost provinces. They 
carried the Koman arms (one may use the term with less 
reluctance than usual) over Syria ; Antioch and Aleppo 
wer^ taken by storm ; Damascus submitted ; even tiie 
cities of Mesopotamia, beyond the ancient boundary of 
the Euphrates, were added to the trophies of Zimisces, 
who unwillingly spared the capital of the khalifate. 
From such distant conquests it was expedient, and indeed 
necessary, to withdraw ; but Cilicia and Antioch were 
permanently restored to the empire. At the close of the 
tenth century the emperors of Constantinople possessed 
the best and greatest portion of the modem kingdom of 
Naples, a part of Sicily, the whole European dominions 
of the Ottomans, the province .of Anatolia or Asia Minor, 
with some part of Syria and Armenia.** 

These successes oi the Greek empire were certainly 
much rather due to the weakness of its enemies than to 

^ Gibbon, c 52 and S3. The latter each, the facts are not grouped histori- 

of these chapters contains as Inminons a cally, according to the order of time, bnt 

sketc-h of the condition of Greece as the philosophically, according to their rela- 

former does of Saracenic histoiy. In tions. 
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any revival of national courage and vigonr; yet they 
would probably have been more durable if the ,^^ 
contest had been only with the khalifate, .or the 
kingdoms^ierived from it. But a new actor was to appear 
on the stage of Asiatic tragedy. The same Turkish 
nation, the slaves and captives firom which had become 
arbiters of the sceptre of Bagdad, passed their original 
limits of the laxartes or Sihon. The sultans of Ghaizna, 
a dynasty whose splendid conquests were of very short 
duration, had deemed it politic to divide tiie strength of 
these formidable allies by inviting a part of them into 
Khorasan. They covered that fertile province with their 
pastoral tents, and beckoned their compatriots to share 
the riches of the south. The Ghaznevides fell ^^^^ 
the earliest victims; but Persia, violated in conquetts. 
turn by every conqueror, was a tempting and '^•^- ^^^®- 
imresisting prey. Togrol Bek, the founder of the Sel- 
jukian dynasty of Turks, overthrew the family of Bowides, 
who had long reigned at Ispahan, respected the pageant 
of Mohammedan sovereignty in the khalif of Bagdad, 
embraced with all his tribes the religion of the van- 
quished, and commenced the attack upon Christendom 
by an irruption into Armenia. His nephew and successor 
Alp Arslan defeated and took prisoner the em- 
peror Komanus Diogenes ; and the conquest of ^'^' ^**^^* 
Asia Minor was almost completed by princes of the same 
fsunily, the Seljukians of Efim,** who were permitted by 
Malek Shah, ,the third sultan of the Turks, to form an 
independent kingdom. Through their own exertions, 
and the selfish impolicy of rival competitors for the 
throne of Constantinople, who bartered the strength of 
the empire for assistance, the Turks became masters of 
the Asiatic cities and fortified passes ; nor did there seem 
any obstacle to the invasion of Europe.** 

In this state of jeopardy the Greek empire looked for 
aid to the nations of the West, and received it The flret 
in fidler measure than was expected, or perhaps cnuade. 
desired. The deliverance of Constantinople was indeed 
a very secondary object with the crusaders. But it was 
necessarily included in their scheme of operations, which, 
though they aU tended to the recovery of Jerusalem, 

P Rtm, i. e. pountry of the Eomaus. 
1 Qihbon. c 57; Ot Ouignes, Hist des Huns, i it L 2. 



128 CAPTURE OF CONSTANTINOPLE Chap. VI. 

must commence with the first enemies that lay on their 
line of march.* The Turks were entirely defeated, their 
capital of Nice restored to the empire. As the Franks 
passed onwards, the emperor Alexius Comnenils trod on 
their footsteps, and secured to himself the fruits for 
which their enthusiasm disdained to wait. He regained 
possession of the strong places on the uEgean shores, of 
the defiles of Bithynia, and of the entire coast of Asia 
Minor, both on the Euxine and Mediterranean seas, 
which the Turkish armies, composed of cavalry and 
unused to regular warfare, could not recover/ So much 
must undoubtedly be ascribed to the first crusade. But 
I think that the general effect of these expeditions 
has been over-rated by those who consider them as 
ProgreMof having permanently retarded the progress of 
the Greeks, the Turkish power. The Christians in Palestine 
and Syria were hardly in contact with the Seljukian 
kingdom of Bum, the only enemies of the empire ; and 
it is not easy to perceive that their small and feeble 
principalities, engaged commonly in defending them- 
selves against the Mohammedan princes of Mesopotamia, 
or the Fatimite khalife of Egypt, could obstruct the 
arms of a sovereign of Iconium upon the Mseander or 
the Halys. Other causes are adequate to explain the 
equipoise in which the balance of dominion in Anatolia 
was "kept during the twelfth century : the valour and 
activity of the two Comneni, John and Manuel, especially 
the former; and the frequent partitions and internal 
feuds, through which the SeljukMins of Iconium, like all 
other Oriental governments, became incapable of foreign 
aggression. 

But whatever obligation might be due to the first 

crusaders from the Eastern empire was can- 
Conatanu- Celled by their descendants one hundred years 
Sf^LjSia. ftft^rw^i*^? when the fourth in ntimber of those 

expeditions was turned to the subjugation of 
Constantinople itself. One of those domestic revolu- 
tions which occur perpetually in Byzantine history 
had placed an usurper on the imperial throne. The 
lawful monarch was condemned to blindness and a 

' It does not seem perfectly clear reign of Alexins, or of his gallant son 
whether the sea-coast, north and sonth, John Comnenns. Bat the doubt is hardly 
was re-annexed to the emidre daring the worth noticing. 
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prison ; but the heir escaped to reoount his misfortunes 
to the fleet and army of crusaders assembled 
in the Dc^bnatian port of Zara. This armament ^^ ^^^ 
had been collected for the usual purposes, and through 
the usual motives, temporal and spiritual, of a crusade ; 
the military force chiefly consisted of French nobles; 
the naval was supplied by the republic of Venice, whose 
doge commanded personally in the expedition. It was 
not apparently consistent with the primary object of 
retrieving the Christian affairs in Palestine to interfere 
in the government of a Christian empire ; but the temp- 
tation of punishing a faithless people, and the hope of 
assistance in their subsequent operations, prevailed. They 
turned their prows up the Archipelago ; and, notwith- 
standing the vast population and defensible strength of 
Constantinople, compelled the usurper to fly, and the 
citizens to surrender. But animosities springing from 
religious schism and national jealousy were not likely to 
be allayed by such remedies ; the Greeks, wounded in 
their pride and bigotry, regarded the legitimate emperor 
as a creature of Qieir enemies, ready to sacrifice their 
church, a stipulated condition of his restoration, to that 
of Home. In a few months a new sedition and con- 
spiracy raised another usurper in defiance of the crusad- 
ers' army encamped without the walls. The 
siege instantly rect)mmenced ; and after three ^^' ^^^ 
months the city of Constantinople was taken by storm. 
The tale of pillage and murder is always uniform ; but 
the calamities of ancient capitals, like those of the great, 
impress us more forcibly. Even now we sympathise 
with the viigin majesty of Constantinople, decked with 
the accimiulated wealtih of ages, and resplendent with 
the monuments of Boman empire and of Grecian art. 
Her populousness is estimated beyond credibility : ten, 
twenty, thirty-fold that of London or Paris; certainly 
for beyond the united capitals of all European kingdoms 
in that age.' In magnificence she excelled them more 



* Tllle Hardouin reckons the inhabit- We should probably rate London, in 

ants of Constantinople at qnatre cens mil 1204, too hi$^ at 60,000 sonls. Paris had 

iKmunes on pins, by which Gibbon un- been enlarged by Philip Augastos, and 

derstands him to mean men of a military stood on more gronftd than London, 

age. Le Bean allows a million for the Delamare sor la Police, 1 1. p. 76. 
whole population. Gibbon, yoL zi. p. 213. 
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than in numbers ; instead of the thatched roofs, the mud 
walls, the narrow streets, the pitiful buildings of those 
cities, she had marble and gilded palaces, churches and 
monasteries, the works of skilful architects, through nine 
centuries, gradually sliding from the severity of ancient 
taste into the more various and brilliant combinations of 
eastern fency.' In the libraries of Constantinople were 
collected the remains of Greciwi learning; her forum 
and hippodrome were decorated with those of Grecian 
sculptiure ; but neither would be spared by undistinguish- 
ing rapine ; nor were the chiefe of the crusaders more 
able to appreciate the loss than their soldiery. Four 
horses, that breathe in the brass of Lysippus, were re- 
moved from Constantinople to the square of St. Mark at 
Venice ; destined again to become titie trophies of war, 
and to follow the alternate revolutions of conquest. But 
we learn from a contemporary Greek to deplore the fate 
of many other pieces of sculpture, which were destroyed 
in wantonness, or even coined into brass money." 

The lawful emperor and his son had perished in the 
Pfcrtitioii of rebellion that gave occasion to this catastrophe ; 
the empire, and there remained no right to interfere with 
Uiat of conquest. But the Latins were a promiscuous 
midtitude, and what their independent valour had earned 
was not to be Iransferred to a single master. Though 
the nanle of emperor seemed necessary for the govern- 
ment of Constantinople, the unity of despotic power was 
very foreign to the principles and the interests of the 
crusaders. In their selfish schemes of aggrandizement 
they tore in pieces the Greek empire. One fourth only 
was allotted to the emperor, three eighths were the share 
of the republic of Venice, and the remainder was divided 
among the chiefs. Baldwin coimt of Flanders obtained 
the imperial title, with the feudal sovereignty over the 
minor principalities. A monarchy thus dLanembered 
had little prospect of honour or durability. The Latin 
emperors of Constantinople were more contemptible and 

t quanta dvitas, exclaims Fulk of opnlentia bonormn omnium, anri ei 

Chartres a hundred years before, nobilis ai^nti palliorum multiformium, sacra- 

et decora! quot monasteria quotque pa- rumque reliquiarum. Omni etiam tem- 

latia sunt in e&, opere mero &brefacta ! pore, navigio frequenti cuncta hominum 

quo etiam in plateis vel in vicis opera necessaria iUuc «^enmtur. Du Chesne, 

ad spectaudum mirabilia ! Ttediiim est Scrip. Eerum Gallicorum. t. iv. p. 822. 

quiiiem magnum redtare, quanta sit ibi ** Gibbon, c. 60. 
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unfortmiate, not so much from personal character as 
political weakness, than their predecessors ; their vassals 
rebelled against sovereigns not more powerful than them- 
selves ; the Bulgarians, a nation who, after being long 
formidable, had been subdued by the imperial arms, and 
only recovered independence on tbe eve of the Latin 
conquest, insulted their capital ; the Greeks viewed them 
with silent hatred, and hailed the dawning jh^Q^^ 
deliverance from the Asiatic coast. On that recover con- 
side of the Bosphorus the Latin usurpation »**°**»opi«- 
was scarcely for a moment acknowledged ; Nice became 
the seat of a Greek dynasty, who reigned with honour as 
fax as the Mseander; and crossing into Europe, after 
bavii^ established their dominion throughout 
Eomania and other provinces, expelled the last ^' ^^^^' 
Latin emperors &om Constantinople in less than sixty 
years from its capture. 

During the reign of these Greeks at Nice they had 
fortunately littie to dread on the side of their former 
enemies, and were generally on terms of friendship with 
tiie Seljukians of Iconium. That monarchy indeed had 
sufficient objects of apprehension for itself. Their own 
example in changing the upland plains of "Tar- j^ 
tary for the cultivated valleys of the south was Ada hythe 
imitated hi the thirteenth century by two sue- J^»r*«nians, 
cessive hordes of northern barbarians. The Karismians, 
whose tents, had been pitched on the lower Oxus and Cas- 
pian Sea, availed themselves of the decline of the Turkish 
power to establish their dominion in Persia, and menaced, 
though they did not overthrow, the kingdom of Iconium. 
A more tremendous storm ensued in the irrup- 
tion of Moguls under the sons of Zingis Khan. "^ ^"^^ 
From the farthest regions of Chinese Tartary issued a 
race more fierce and destitute of civilization than those 
who had preceded, whose numbers were told by hun- 
dreds of thousands, and whose only test of victory was 
devastation. All Asia, from the sea of China to the 
Euxine, wasted beneath the locusts of the Aj).iai8. 
north. They annihilated the phantom of au- a.i>! 127a.* 
thority which still lingered with the name of khalif at 
Bagdad. They reduced into dependence and finally 
subverted the Seljukian dynasties of Persia, Syria, and 
Iconium. The Turks of the latter kingdom betook 

e2 
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themselves to the mountainous country, where they 

formed several petty principalities, which subsisted by 

incursions into the territory of the Moguls or the 

Greeks. The chief of one of tiiese, named 

Aj). 1299. Qi^^jj^j^jj^ Q^^ ^i^Q Qj^^ q£ ^g thirteenth century, 

penetrated into the province of Bithynia, from which 
his posterity were never withdrawn.* 

The empire of Constantinople had never recovered 
the blow it reijeived at the hands of the Latins, 
state ofSo Most of the islauds in the Archipelago, and the 
em^ie, provinccs of proper Greece from Thessaly 
^™^ southward, were still possessed by those in- 

vaders. The wealtlx and naval power of the empire had 
passed into the hands of the maritime republics ; Venice, 
Genoa, Pisa, and Barcelona were enriched by a com- 
merce which they carried on as independent states 
within the precincts of Constantinople, scarcely deign- 
ing to solicit the permission or recognise the supremacy 
of its master. In a great battle fought under 
AJ). 1362. ^^ walls of the city between the Venetian and 
Genoese fleets, the weight of the Eoman empire, in 
Gibbon's expression, was scarcely felt in the balance of 
tiiese opulent and powerful republics. Eight galleys 
were the contribution of the emperor Cantacuzene to 
his Venetian allies; and upon their defeat he sub- 
mitted to the ignominy of excluding them for ever from 
trading in his dominions. Meantime the remains of the 
empire in Asia were seized by the independent Turkish 
^^ dynasties, of which the most illustrious, that of 
ottomans, the Ottomans, occupied the province of Bithy- 
Ajy. 1431. jj^^ Invited by a Byzantine faction into Eu- 
rope, about the middle of the fourteenth century, they 
fixed themselves in th^ neighbourhood of the capital, 
and in the thirty years' reign of Amurath I. subdued, 
with little resistance, the province of Bomania and the 
small Christian kingdoms that had been formed on the 
lower Danube. Bajazet, the successor of Amurath, re- 
duced the independent emirs of Anatolia to subjection, 
and, after long threatening Constantinople, invested it 
by sea and land. The Greeks called loudly 
A J). 1396. ypQj^ their brethren of the West for aid against 

* De Guignes, Hist des Hona t iii. L 16 1 Gibbon, c 64. 
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the common enemy of CliriBtendom ; but the flower of 
Frencli chivalry had been slain or taien in the battle of 
Nicopolis in Bulgaria/ where the king of Hungary, not- 
withstanding the heroism of these volunteers, was en- 
tirely defeated by Bajazet. The emperor Manuel left 
his capital with a faint hope of exciting the courts of 
Europe to some decided eflfofts by personal representa- 
fions of the danger ; and, during his absence, Constanti- 
nople was saved, not by a friend indeed, but by a power 
more formidable to her enemies than to herself. 

The loose masses of mankind, that, without laws, 
agriculture, or fixed dweUings, overspread the ^^ Tartars 
vast central regions of Asia, have, at various or Moguls 
times, been impelled by necessity of subsist- <>^Timiir. 
ehce, or through the casual appearance of a commanding 
genius, upon the domain of culture and civilization. 
Two principal roads connect the nations of Tartary with 
those of the west and south ; the one into Europe along 
the sea of Azoph and northern coast of the Euxine ; the 
other across the interval between the Bukharion moun- 
tains and the Caspian into Persia. Four times at least 
within the period of authentic history the Scythian 
tribes have taken the- former course and poured them- 
selves into Europe, but each wave was less effectual 
than the precediog. The first of these was in the fourth 
and M\h centuries, for we may range those rapidly suc- 
cessive migrations of the Goths and Huns together, 
when the Eoman empire fell to the groimd, and the 
only boundary of barbarian conquest was the Atlantic 
ocean upon the shores of Portugal. The second wave 
came on with the Hungarians in the tenth centuiy, 
whose ravages extended as far as the southern provinces 
of France. A ihird attack was sustained &om the 
Moguls under the children of Zingis at the same period 
as that which overwhelmed Persia. The Eussian mo- 



y The Hungarians fled in thig battle others of flie royal blood, and ransomed 
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narchy was destroyed in this invasion, and for two hun- 
dred years that great country lay prostrate unde^r the 
yoke of the Tartars. As they advanced Poland and 
Hungary gave little opposition ; and the ferthest nations 
of Europe were appalled by the tempest. But Germany 
was no longer as she had been in the anarchy of the 
tenth century; the Moguls were unused to resistance, 
and still less inclined to regular warfare ; they retired 
before the emperor Frederic II., and the utmost points 
of their western invasion were the cities of 
A.D. 1246. Ligj^i^ ij^ Silesia -and Neustadt in Austria. In 
the fourth and last aggression of the Tartars their pro- 
gress in Europe is hardly perceptible; the Moguls of 
Timur's army coidd only boast the destruction of 
Azoph and the pillage of some Bussian provinces. 
Timur, the sovereign of these Moguls and founder of 
their second dynasiy, which has been more permanent 
and celebrated than that of Zingis, had been the prince 
of a small tribe in Transoxiana, between the Gihon and 
Sirr, the doubtful frontier of settled and pastoral 
nations. His own energy and the weakness of his 
neighbours are sufficient to explain the revolution he 
effected. Like former conquerors, Togrol Bek and 
Zingis, he chose the road through Persia ; and, meeting 
little resistance from the disordered governments of 
Asia, extended his empire on one side to the Syrian 
coast, while by successes still more renowned, though 
not belonging to this place, it reached on the other to 
the heart of Hindostan. In his old age the restlessness 
of ambition impelled him against the Turks of Anatolia. 
Bajazet hastened from the siege of Constantinople to a 
Defeat of ^^^ perilous coutcst : his defeat and captivity 
B^azet in the plains of Angora clouded for a time the 
A J). 1402. Ottoman crescent, and preserved the wreck of 
the Greek empire for fifty years longer. 
The Moguls did not improve their victory; in the 
Danger of '^^stcm parts of Asia, as in Hindostan, Timur 
Constanti- was but a barbarian destroyer, though at Sa- 
'^^P^®* mMjcand a sovereign and a legislator. He gave 
up Anatolia to the sons of Bajazet ; but the unity of Sieir 
power was broken; and the Ottoman kingdom, like 
those which had preceded, experienced the evils of par- 
tition and mutual animosity. For about twenty years an 
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opportunity was given to the Greeks of recovering part 
of their losses ; but they were incapable of making the 
best use of this advantage, and, though they regained 
possession of part of Eomania, did not extirpate a strong 
Turkish colony that held the city of Gallipoli in the 
Chersonesus. When Amurath II., therefore, 
re-united under his vigorous sceptre the Otto- ^^ ^^^' 
man moilarchy, Constantinople was exposed to another 
siege and to fresh losses. Her walls, however, repelled 
the enemy; and during the reign of Amurath she had 
leisure to repeat those signals of distress which the 
princes of Christendom refused to observe. The situa- 
tion of Europe was, indeed, sufficiently inauspicious; 
France, the original country of the crusades and of chi- 
valry, was involved in foreign and domestic war ; while 
a schism, apparently interminable, rent the bosom of 
the Latin church and impaired the efficiency of the only 
power that could unite and animate its disciples in a 
religious war. Even when the Boman pontiife were 
best disposed to rescue Constantinople from destruction, 
it was rather as masters than as allies that they would 
interfere; their ungenerous bigotry, or rather pride, 
dictated the submission of her church and the renuncia- 
tion of "her favourite article of distinctive faith. The 
Greeks yielded with reluctance and insincerity in the 
council of Florence ; but soon rescinded their treaty of 
union. Eugenius IV. procured a short diversion on the 
side of Hungary; but after the unfortunate 
battle of Wama the Hungarians were abund- ^'^'^^^ 
anUy employed in self-defence. 

The two monarchies which have successively held 
their seat in the city of Constantino may be contrasted 
in the circumstances of their decline. In the present 
day we anticipate, with an assurance that none can deem 
eartravagant, the approaching subversion of the Ottoman 
power ; but the signs of internal weakness have not yet 
been confirmed by the dismemberment of provinces ; and 
the arch of dominion, that long since has seemed nodding 
to its fall and totters at every blast of the north, still 
rests upon the landmarks of ancient conquest, and spans 
the ample regions from Bagdad to Belgrade. Far dif- 
ferent were the events that preceded the dissolution of 
the Greek empire. Every province was in turn sub- 
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dued — every city opened her gates to the conqueror : the 

limbs were lopped off one by one; but the 

Its ftiL p^igQ g^ J33^| a^^ j^Q heart, and the majesty of 

the Boman name was ultimately confined to the walls of 
Constantinople. Before Mahomet 11. planted his cannon 
against them, he had completed every smaller conquest 
and deprived the expiring empire of every hope of succour 
or delay. It was necessary that Constantinople should 
fjEtU ; but the magnanimous resignation of her emperor 
bestows an honour upon her fall which her prosperity 
Seldom earned. The long deferred but inevitable mo- 
ment arrived ; and the last of the Caesars (I will 
A j>. 1463. ^^^ g^y ^£ ^^ Paleeologi) folded round him the 
imperial mantle, and remei9.bered the name which he 
represented in the dignity of heroic death. It is thus 
that the intellectual principle, when enfeebled by disease 
or age, is found to rally its enei^es in the presence of 
death, and pour the radiance of unclouded reason around 
the last struggles of dissolution. 
Though the fete of Constantinople had been protracted 
beyond all reasonable expectation, the actual 
dtSby u intelligence operated like that of sudden cala- 
in Europe, mity, A Sentiment of consternation, perhaps 
of self-reproach, thrilled to the heart of Christendom. 
There seemed no longer anything to divert the Ottoman 
armies from Hungary; and if Hungary should be sub- 
dued, it was evident that both Italy and the German 
empire were exposed to invasion.' A general union of 
Christian powers was required to withstand this common 
enemy. But the popes, who had so often armed them 
against each other, wasted their spiritual and political 
counsels in attempting to restore unanimity. War was 
proclaimed against the Turks at the diet of Frankfort, 
in 1464 ; but no efforts were made to carry the menace 
into execution. No prince could have sat on the impe- 
rial throne more unfitted for the emergency than Frede- 



* Sive vincitur Hungaria, sive coacta fort; which, though too declamatoiy, 

Jungitur Turds, neque Italia neque Ukemostof his writings, is an interestiiig 

Germania tuta erit, neque satis Rhenus illustration of the state of Europe and of 

Gallos secuTos reddet JEa. Sylv. p. 678. the impression produced by that calamity. 

This is part of a discourse pronounced by Spondanus, ad ann. 1454, has given large 

JEneaa SyMns before the diet of Frank- extracts from fids oration. 
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rio m. ; bis mean spirit and narrow capacity exposed 
bim to tiie contempt of mankind — ^his avarice and du- 
plicity ensured the hatred of Austria and Hungary. 
During the papacy of Pius 11., whose heart was tho: 
roughly engaged in this legitimate crusade, a more 
specious attempt was made by convening an European 
congress at Mantua. Almost all the sovereigns attended 
by their envoys; it was concluded that 60,000 men-at- 
arms should be raised, and a tax levied for 
three years of one-tenth from the revenues of ^^* ^*'*^' 
the clergy, one-thirtieth from those of the laity, and one- 
twentieSi from the capital of the Jews.* Pius engaged 
to head this armament in person ; but when he appeared 
next year at Ancona, the appointed place'of embarkation, 
. the princes had foiled in all their promises of men and 
money, and he found only a headlong crowd of adven- 
turers, destitute of every necessary, and expecting to be 
fed and paid at the pope's expense. It was not by such 
a body that Mahomet could be expelled from jOonstanti- 
nople. If the Christian sovereigns had given a steady 
and sincere co-operation, the contest would still have 
been arduous and un'certain. In the early cm- iMtitationof 
sades the superiority of arms, of skill, and even Janiiaries. 
of discipline, had been tmiformly on the side of Europe. 
But the present circimistances were fer from similar. 
An institution, begun by the first and perfected by the 
second Amurath, had given to the TurMsh armies what 
their enemies still wanted, military subordination and 
veteran experience. Aware, as it «eems, of the real 
superiority of Europeans in war, these sultans selected 
the stoutest youths from their Bulgarian, Servian, or 
Albanian captives, who were educated in habits of mar- 
tial discipline, and formed into a regular force with the 
name of Janizaries. After conquest had put an end to 
personal captivity, a tax of every fifth male child was 
raised upon the Christian population for the same pur- 



* SpondannB. Neither Charles VIL alnoere in their promises. The former 

nor even Philip of Burgmidy, who had pretended apprehensions of invasion from 

made the loudest professions, and pledged England, as an ezcnse for sending no 

himself in a fitntastic pageant at his troops; which, considering the situation 

eoart, Kxm after the capture of Constan* of Ekigland in 1459, was a bold attempt 

tinople, to undertake this crusade, were upon the creduli^ of mankind. 
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pose. The arm of Europe was thus turned upon herself; 
and the western nations must have contended with troops 
of hereditary robustness and intrepidity, whose emulous 
enthusiasm for the country that had adopted them was 
controlled by habitual obedience to their commanders.* 

Yet forty years after the Ml of Constantinople, at the 
sns nsionof ®P^^^ ^^ Charles VIII.'s expedition into Italy, 
the^ttomn the just apprehensions of European statesmen 
conquests, might have gradually subsided. Except the 
Morea, Negropont, and a few other imimportant con- 
quests, no real progress had been made by the Ottomans. 
Mahomet II. had been kept at bay by the Hungarians ; 
he had been repulsed with some ignominy by the knights 
of St. John from the island of Ehodes. A petty chieftain 
defied this mighty conqueror for twenty years in the 
moimtains of Epirus ; and the persevering courage of his 
desultory warfare with such trifling resources, and so 
little prospect of ultimate success, may justify the ex- 
aggerated admiration with which his contemporaries 
honoured the name of Scanderbeg. Once only tiie cres- 
cent was displayed on the Calabrian coast ; but 

Aj). 1480. ^^ ^£^ ^£ Q^;j^Qj^fjQ remained but a year in the 

possession of Mahomet. On his death a disputed suo- 

b In the long declamation of Maeaa inttf^t into Enropean politlog; and hit 

Sylvius before the diet of Frankfort in views are nsoaUy dear and sensible. 

1454, he has the following contrast Though not so learned as some popes, 

between the European and Turkish he knew much better what was going 

militia; a good specimen of the artifice forward in his own time. 3ut the vanity 

with which an ingenious orator can dis- of displayii^ his eloquence betrayed him 

guise the truth, while he seems to be into a strange folly, when he addressed a 

stating it mo&t precisely. Gonferamus very long letter to Mahomet IL,expIain- 

nunc Tuicos et vos invicem; et quid ing the Catholic fidth, and urging him to 

sperandum sit, si cum illis pugnetis, ex- be baptised ; in which case, so &r from 

aminemus. Vos nati ad anna, illi tracti. preaching a crusade against the Turks 

Vos aimati, illi inermes ; vos gladios he would gladly make use of their powa 

versatis, illi cultris utnntur ; vos baUstas to recover the ri^^ts of the churefa. Some 

tenditis, illi arcus trahunt; vos loricas of his inducements are curious, and must, 

thoracesqueprotegunt,illosculcitrateglt; if made public, have been h^ly grati- 

vos equos regitis, illi ab equis rq^untur ; f!jrtng to his friend Frederic IIL Quippe 

vos nobiles in bellum dudtis, illi servos ut arbitramur, si ChrisUanus fnisses, 

ant artifices cogunt, kc &o. p. 686. This, mortuo Ladislao Ungariae et Bohemia 

however, had little effect upon the hear- r^^, nemo prseter te sua r^pia Aiisset 

ere, who were better Judges of military adeptus. Sperassent Ungari post dto- 

aflEetirs than the secretary of Frederic IIL tuma bellorum mala sub tuo regimine 

Pius II., or .£neas Sylvius, was a lively pacem, et illos Bohemi secuti ftdssent; 

writer and a skilful intriguer. Loi^; sed cum esses nostam religionis hoeti8» 

experience had given him a considerable el^runt Ungari, &c. Epist 399. 
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ces8ioii involved his children in civil war. Bajazet, the 
eldest, obtained the victory ; but his rival brother Zizim 
fled to Bhodes, from whence he was removed to France, 
and afterwards to Kome. Apprehensions of this exiled 
prince seem to have dictated a pacific policy to the 
reigning sultan, whose character did not possees the 
usual energy of Ottoman sovereigns. 
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At the irruption of the northern invaders into the Eomac 
empire they found the clergy already endowed with 
extensive possessions. Besides the spontaneous oblations 
upon which the ministers of the Christian church 
SediuTCh had originally subsisted, they had obtained, 
™»<*®^**»® even under the pagan emperors, by concealment 
^°^^ ' or connivance — ^for the Boman law did not per- 
mit a tenure of lands in mortmain — certain immoveable 
estates, the revenues of which were applicable to their 
own maint^aance and that of the poor.* These indeed 
were precarious and liable to confiscation in times of 
persecution. But it was among the first effects of the 
conversion of Constantme to give not only a security, 
but a legal sanction, to the territorial acquisitions of the 
church. The edict of Milan, in 313, recognises the 
actual estates of ecclesiastical corporations.^ Another, 
published in 321, grants to all the subjects of the empire 

■ Giannone, Istoria di Napoli, L ii. tion; but a comparison of the three seems 

c 8; Gibbon, c.15 and c. aOj F. Paul's to Justify my text 

Treatise on Benefices, c. 4. The last b Giannone; Gibbon, ubi supra; F. 

writer does not wholly conflnn this pod- Paul, c. 5. 
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the power of bequeathing their property to the church.* 
His own liberality and that of his successors set an 
example which did not want imitators. Passing rapidly 
from a condition of distress and persecution to the sum- 
mit of prosperity, the church degenerated as rapidly from 
her ancient purity, and forfeited the respect of future 
ages in the same proportion as she acquired the blind 
veneration of her own. Covetousness, especially, be- 
came almost a characteristic vice. Valentinian I., in 
370, prohibited the clergy from receiving the bequests ot 
women — a modification more discreditable than any 
general law could have been. And several of the fathers 
severely reprobate the prevailing avidity of their con- 
temporaries.** 

The devotion of the conquering nations, as it was still 
less enlightened than that of the subjects of the i^CTeased 
empire, so was it still more munificent. They after its 
left indeed the worship of Hesus and Taranis in «»*>veriioiL 
their forests ; but they retained the elementary principles 
of that and of all barbarous idolatry, a superstiiious reve- 
rence for the priesthood, a credulity that seemed to invite 
imposture, and a confidence in the efficacy of gifts to 
expiate offences. Of this temper it is undeniable that 
the ministers of religion, influenced probably not so 
much by personal covetousness as by zeal for the inte- 
rests of ikeir order, took advantage. Many of the peculiar 
and prominent characteristics in the faith and discipline 
of those ages appear to have been either introduced or 
sedulously promoted for the purposes of sordid fraud. 
To those purposes conspired the veneraticai for relics, the 
worship of images, the idolatry of saints and martyrs, 
the religious inviolability of sanctuaries, the consecration 
of cemeteries, but, above all, the doctrine of purgatory 
and masses for the relief of the dead. Agreed thus con- 
trived, operating upon the minds of barbarians, lavish 
though rapacious, and devout though dissolute, naturally 
caused a torrent of opulence to pour in upon the church. 
Donations of land were continually made to the bishops, 
and, in still more ample proportion, to the monastic 
foundations. These had not been very numerous in the 
West till the beginning of the sixth century, when Bene- 

^ Oiannone; Gibbon, ubi gupra; F. Fftnl, c & 
d OiaojQono ubi supra ; F. Paul, c <L 
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diet established his celebrated rule.* A more remarkable 
show of piety, a more absolute seclusion from the world, 
forms more impressive and edifying, prayers and masses 
more constantly repeated, gave to 3ie professed in these 
institutions an advantage, in public esteem, over the 
secular clergy. 

The ecclesiastical hierarchy never received any terri- 
torial endowment by law, either under the Boman empire 
or the kingdoms erected upon its ruins. But the voluntary 
munificence of princes, as well as their subjects, amply 
supplied the place of a more universal provision. Large 
private estates, or, as they were termed, patrimonieSj not 
only within their own dioceses, but sometimes in distant 
countries, sustained the dignity of the principal sees, and 
especially that of Eome.' The French monarchs of the 
firat dynasty, the Oarlovingian famiLy and their great 
chief, the Saxon line of emperors, the kings of England 
and Leon, set hardly any bounds to their liberality, as 
numerous charters still extant in diplomatic collections 
attest. Many churches possessed seven or eight thousand 
mansi ; one with but two thousand passed for only indif- 
ferently rich.« But it must be remarked that many of 
these donations are of lands uncultivated and unappro- 
priated.'' The monasteries acquired le^timate riches by 
the culture of these deserted tracts and by the prudent 
management of their revenues, which were less exposed 
to the ordinary means of dissipation than those o£ the 
laity. Their wealth, continually accumulated, enabled 
them to become the regular purchasers of landed estates, 
especially in the time of the crusades, when the fiefe of 
the nobility were constantly in the market for sale or 
mortgage.* 

If the possessions of ecclesiastical communities had all 
Sometiines ^®®^ ^ fwrly earned, we could find nothing in 
Improperly them to reprehend. But other sources of wealth 
acquired, yj^^Q^Q lees pure, and they derived their wealth 
from many sources. Those who entered into a monastery 

« Giaimone. L iiL c 6; L iv. c. 12 ; 8 Schmidt, t IL p. 206. 

Treatise on Benefices, c. 8 ; Flenry, Hnit- h Moratori, Dissert 66 ; Da Gauge, ▼. 

i^e Diseours sor I'Hlst. Ecd^siastiqne ; Eremns. 

Moratori, Dissert 65. i Heeren, Easai snr les Croisadee, p. 166 ; 

t St More, t L p. 281 ; Qi«nnone, I iv. Schmidt t iiL p. 293. 
a 12. 
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threw frequently their ' whole estates into the common 
stock ; and even the children of rich parents were ex- 
pected to make a donation of land on assuming the cowL 
Some gave their property to the church before entering 
on military expeditions ; gifts were made by some to take 
effect after their lives, and bequests by many in the 
terrors of dissolution. Even those legacies to charitable 
purposes, which the clergy could with more decency and 
speciousness recommend, and of which the administration 
was generally confined to them, were frequently applied 
to their own benefit.^ They foiled not, above all, to 
inculcate upon the wealthy sinner that no atonement 
could be so acceptable ta Heaven as liberal presents to 
its earthly delegates." To die without allotting a portion 
of worldly wealth to pious uses was accounted almost like 
suicide, or a refusal of the last sacraments ; and hence 
intestacy passed for a sort of fraud upon the church, 
which she punished by taking the administration of the 
deceased's effects into her own hands. This, however, 
was peculiar to England, and seems to have been the 
case there only from the reign of Henry III. to that of 
Edward HI., when the bishop took a portion of the 
intestate's personal estate for the advantage of the church 
and poor, instead of distributing it among his next of 
kin." The canonical penances imposed upon repentant 
offenders, extravagantly severe in themselves, were com- 
muted for money or for immoveable possessions — a fertile 
though scandalous source of monastic wealth, which the 
popes afterwards diverted into their own coffers by the 
usage of dispensations and indulgences.** The church 

ic Frimb sacris pastoribns data est fa- his sinftil state, he had taken counsel 

coltas, ut hsereditaiiB portio in pauperes with certi^ religious how he should 

et ^^08 dispeigeretur; sed aenSaa atone for his offences. Accepto conallio 

eoclesisB qnoqne in panpemm censum ab iis, excepto si renundare sasculo pos- 

yenenmt, atqud intestates gentis mens sem, nullum esse melius inter eleemoei- 

a«dita est proclivior in eas fntora fuisse : narum virtutes, quiun si de propriis meis 

qnft ex re pingnius iUarum xMitrimonium substantiis in monasterium concederem. 

evasit. Immb episcopi ipsi in rem suam Hoc consilium ab iis libenter, et arden- 

^Insmodi consnetndinem interdum con- tissimo animo ego accepL 

▼ertebant: ac tributnm evasit, quod ° Selden, voL ilL p. 1676; Prynne's 

antea pii moris fuit Muratori, Anti- Constitutions, voL iii. p. 18 ; Blackstone, 

qnitates Italiae, t r. IMssert 67. voL iL chap. 32. In France the lord of 

™ Mniatori, Dissert 67 (Antiquit the fief seems to have taken the whole 

Italiae, t v. p. 1055), has preserved a spoil. Du Cange, v. Intestatus. 

carious charter of an Italian count, who ° Muratori, Dissert. 68. 

declares that, struck ^'lih reflections upon ^ 
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lands enjoyed an immimity from taxes, thoi^h not in ' 
general from military service, when of a feudsd tenure.'* 
But their tenure was frequently in what was called fiunk- 
almoign, without apy obligation of service. Hence it 
became a customary fraud of lay proprietors to grant 
estates to the church, which they received again by way 
of fief or lease, exempted from public burthens. And, as 
if all these means of accumulating what they could not 
legitimately enjoy were insufficient, the monks prosti- 
tuted their knowledge of writing to the purpose of foiling 
charters in their own favotur, which might easily impose 
upon an ignorant age, since it has required a peculiar 
science to detect them i^ modem times. Such rapacity 
might seem incredible in men cut off from the pursuits 
of life and the hope of posterity, if we did not behold 
every day the unreasonableness of avarice and the fervour 
of professional attachments.** 

As an additional source of revenue, and in imitation 
of the Jewish law, the payment of tithes was 
^ recommended or enjoined. These, however, 
were not applicable at first to the maintenance of a resi- 
dent clergy. Parochial divisions, as they now exist, 
did not tsie place, at least in some coimtries, till several 
centuries after the establishment of Christianity.' The 
rural churches, erected successively as the necessities of 
a congregation required, or the piety of a landlord sug- 
gested, were in fact a sort of chapels dependent on the 
cathedral, and served by itinerant ministers at the 
bishop's discretion.' The bishop himself received the 

P Palgrave has shown that the Anglo- sertations on the Antiquities of Italy 

Saxon clergy were not exempt, originally have furnished the principal materials of 

at least, ft-om the fri-noSa necesiitas im- my text, with Father Paul's Treatise on 

posed on all alodial proprietors. They Benefices, especially chaps. 19 and 29. 

were hetter treated on the Continent; Oiannone, loc. cit and I. iv. c. 12; I. r. 

and Boniface exclaims that in no part o% c. 6; 1. x. c. 12. Schmidt, Hist, des Alle- 

the world was such servitude Imposed on mands, t i. p. 370 ; t iL p. 203, 462 ; t iv. 

the church as among the English, p. 202. Fleury, III. Discours sur I'Hist. 

fkiglish Commonwealth, 1. 158. But when Eccl^ Du Cange, voc Precaria. 

we look at the charters collected in * Muratori, Dissert 74, and Fleury, 

Eemble's Codex Diplomaticus (most or Institutions au Droit eccl^ostique, 1 1. 

nefurly all of them in favour of the p. 162, refer the origin of parishes to the 

church), we shall hardly think they were fourth century; but this must be limited 

ill ofT, though they might be forced to the most populous parts of the em- 

sometimes to repair a bridge, or send pire. 

their tenants against the Danes. * These were not always itinerant; 

<i Muratori's 65th. 67th, and 68th Dis- commonly, perhaps, they were depend- 



EcciLES. Power. TITHES. 145 

titlies, and apportioned them as he thought fit. A capi- 
tulary of Charlemagne, however, regulates their divisiqn 
into three parts ; one for the bishop and his clergy, a 
second for the poor, and a third for the support of the 
£a,bric of the church.' Some of the rural churches ob- 
tained by episcopal concessions the privileges of baptism, 
and burial, which were accompanied with a fixed share 
of tithes, and seem to imply the residence of a minister. 
The same privileges were gradually extended to the 
rest ; and tlius a complete parochial division was finally 
established. But this was hardly the case in England 
till near the time of the conquest.** 

The slow and gradual manner in which parochial 
churches became independent appears to be of itself a 
sufficient answer to those who ascribe a great antiquity 
to the universal payment of tithes. There are, however, 
more direct proo& that this species of ecclesiastical pro- 
perty was acquired not only by degrees but with con- 
siderable opposition. We find the payment of tithes 
first enjoined by the canons of a provincial council in 
France near the end of the sixth century. From the 
ninth to the end of the twelfth, or even later, it is con- 
tinually enforced by similar authority.* Father Paul 
remarks that most of the sermons preached about the 

untA of fhe lord, appointed 1^ the bidiop rish may be considered as an estabUdied 

on his nominatioa— Lehnerou, Institat division, at least very commonly, bo early 

Ckrolingiennes, p. 526, who quotes a ca- as th^ Carlovingian empire. I do not by 

pitolary of the emperor Lothaire in 825. any means deny that it was partially 

"De dericis vero laicormn, unde non- known in France before that time. 

nnlU eomm oonqneri videantnr, eo qnod Guizot reidcons the patronage of 

qnidam episcopi ad eorum preces nolint churches by the laity among the drcum- 

In eoclesiis snis eos, cum utiles sint, ordi- stances which diminished or retarded 

Dare, visum nobis ftdt, ut . . . . et cum ecclesiastical power. (Le9on 13.) It may 

caritate et ratione utiles et idonei eli- have been so; but without this patronage 

gantnr ; et si laicos idtmeum utilemque there would have been very few parish 

clericum obtulerlt nulla quaUbet ooca- churches. It separated, in some degree, 

sione ab episcopo sine rattone certa re- fhe interests of the secnUr clergy from 

pellatnr; et si r^idendus est, propter those of the bishops and the regulars, 

gcandalum vitandum evident! ratione t Schmidt, t ii. p. 206. This seems to 

manifestetnr." Another capitulary of have been founded on an andent canon. 

Chaiies the Bald, in 864, forbids the es- F. Fftul, a 7. 

tablishment of priests in the churohes " Collier's Eodestastical History, p. 229. 

cf patrons, or their ejection without the * Selden's History of Tithes, voL lli. 

bishop's consent:— "De his qui shie p. 1108, edit Wilkins. Tithes are said 

consensu episcopi presbyteros in ecclesiis by Oiannone to have been enforced by 

tuii constituunt* vel de ecclesiis d^id- some papal decrees in the sixth centuiy 

ant" Thus the churches are recognised L iiL c. 6. 

as the property of the lord ; and tlie pa- . 

VOL. II, L 
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eighth centory inculcate thiB as a duty, and even seem to 
place the summit of Chrifitiaii perfection in its perform- 
ance.'' This reluctant submission* of the people to a 
general and permanent tribute is perfectly consistent 
with the eagerness displayed by them in accumulating 
voluntary donations upon the church. Charlemagne way 
the first who gave the confirmation of a civil statute to 
these ecclesiastical injunctions ; no one at least has, so 
fiBu: as I know, adduced any earlier law for the payment 
of tithes than one of his capitularies.* But it would be 
precipitate to infer either that the practice had not 
already gained ground to a considerable extent, through 
the influence of ecclesiaatical authority, or, on the other 
hand, that it became universal in consequence of the 
commands of Charlemagne." In the subsequent ages it 
was very common to appropriate tithes, which had ori- 
ginally been payable to the bishop, either towards the 
suj^rt of particular churches, or, according to the pre- 
valent superstition, to monastic foundations.** These 
arbitrary consecrations, though the subject of complaint, 
lasted, by a sort of prescriptive right of the landholder, 
till about the year 1200. It was nearly at the same 
time that the obligation of paying tithes, which had been 
originally confined to those called predial, or the fruits 
of the earth, was extended, at least in theory, to every 
species of profit, and to the wages of every kind of 
labour." 

Yet there were many hindrances that thwarted the 
Spoliation ^^^'^ ^ ^®^ acquisition of opiQence, and a 
Schnrch sort of reflux that set sometimes very strongly 
property, against them. In times of barbarous violence 



y Treatise on Benefices, c 11. * The grant of Ethelwolf in 865 has 

' Mably (Observations sor I'Hist de appeared to some antiquaries the most 

France, t i. p. 238 et 438) has, with probable origin of the general ri^t to 

remarkable rashness, attacked the cor^ tithes in igneUmi [Notb I.] It is said 

rent opinion that Charlemagne established by Marina that tithes were not legally 

the l4al obligation of tithes, and denied established in Castile till the reign of 

that any of his capitolaries bear such an Alfcmso X. Ekiaayo sobre les ffiete PlM^ 

interpretation. Those which he quotes tidas, c 359. 

have indeed a different meaning ; bathe b Selden, p. 1114 et seq. ; Coke, 2 Inst 

has overlooked an express enactment in p. 641. 

789 (Baluzii Capitularia, t. L p. S53), « Selden's History of Tithes; Tre*- 

whidi admits of no question; and I tise on Benefices, c. 28; Giannone, L x. 

believe that there are others in con- c 12. 
firmation. 
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nothing can thoroughly compensate for the inferiority of 
physical strengtli and prowess. The ecclesiastical his- 
tory of the middle ages presents one long contention of 
fraud against robbery; of acqnisitions made by the 
church through such means as I have described, and 
torn from her by lawless power. Those very men who 
in the hour of sickness and impending death showered 
the gifts of expiatory devotion upon her altars, had 
passed the sunshine of their lives in sacrilegious plunder. 
Notwithstanding the frequent instances of extreme reve- 
rence for religious institutions among the nobility, we 
should be deceived in supposing this to be their general 
character. Eapacity, not less insatiable than that of the 
abbots, was commonly united with a daring fierceness 
that the abbots could not resist.*^ In every country we 
find continual lamentation over the plunder of ecclesias- 
tical possessions. Charles Martel is reproached with 
having given the first notorious example of such spolia- 
tion. It was not, however, commonly practised by 
sovereigns. But ihe evil was not the less universally 
felt, llie parochial tithes especially, as the hand of 
robbery fells heaviest upon the weak, were exposed to 
unlawfrd seizure. In the tenth and eleventh centuries 
nothing was more common than to see the revenues of 
benefices in the hands of lay impropriators, who em- 
ployed curates at the cheapest rate ; an abuse that has 
never ceased in the church.* Several attempts were 
made to restore these tithes ; but even Gregory VII. did 
not venture to proceed in it ; ' and indeed it is highly 
probable that they might be held in some instances by a 

d The churdi was often compelled to In the ninth century, though the pre- 
grant leases of her lands, under the.name tensions of the bishops were never higher, 
of precaricB, to laymen who probably the church itself was more pillaged 
T^idered little or no service in return, under pretext of these precaHce, and in 
thouf^ a rent or census was eziHreesed in other ways, than at any former time.— 
the instrument These precaria aeem to See Du Cange for a long article on Pre- 
have been for life, but were frequently cariee. 
xenewed. They are not to be confounded * Du Cange, voc. Abbas. 
with terrcB censualeSt or lands let to a t Schmidt, t. iv. p. 204. At an as- 
tenant at rack-rent, which of course sembly held at St Denis in 997 the 
formed a considerable branch of revenue, bishops proposed to restore the tithes to 
The grant was called precorta from being the secular clergy; but such a tumult 
obtained at the prayer of the grantee; was excited by this attempt, that the 
and the uncertainty of its renewal seems meeting was broken up. Recndl det 
to have given rise to the adjective pr&' Historiens* t xi. praeiat p. 212. 
eariouL 
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lawful title.* Sometimes the property of monasteries 
was dilapidated by corrupt abbots, whose acts, however 
clandestine and imlawful, it was not easy to revoke. 
And both the bishops and convents were obliged to 
invest powerful lay protectors, under the name of advo- 
cates, with considerable fiefis, as the price of their assist- 
ance against depredators. But these advocates became 
ioo often themselves the spoilers, and oppressed the 
helpless ecclesiastics for whose defence they had been 
engaged.^ 

If it had not been for these drawbacks, the clergy 
must, one would imagine, have almost acquired the ex- 
clusive property of the soil. They did enjoy, according 
to some authorities, nearly one half of England, and, I 
believe, a greater proportion in some countries of Europe.* 
They had reached, perhaps, their zenith in respect of 
territorial property about the conclusion of the twelfth 
century.'' After that time the disposition to enrich ihe 
clergy by pious donations grew more languid, and was 
put under certain legal restraints, to which I shall here- 
after advert ; but they became rather more secure from 
forcible usurpations. 

The acquisitions of wealth by the church were hardly 
Eociesiiifl- ^ remarkable, and scarcely contributed so 
ticaijaiis- much to her greatness, as those innovations 
diction. upon the ordiimry course of justice which fall 

8 Seidell's Hist of Tithes, p. 113$. maits per annum. Maq>berBon's An- 

The third oonndl of Lateran restrains nals of Commeroe, vol. i. p. 619; His- 

laymen from transferring their impro- toire du Droit public Eccl^ Francois, 

priated tithes to other laymen. Velly, 1 1. p. 214. Anthony Harmer (Henry 

Hist de France, t ill. p. 236. This seems Wharton) says that the monasteries did 

tacitly to admit that their possession was not possess one-fifth of the land; and I 

lawftil, at least by prescription. incline to think that he is nearer tho 

It For the iAjuries sustained by eocle- tmth than Mr. Tomer, who puts the 

Biastical ' proprietors, see Muratori, Dls- wealth of the dmrch at above 28,000 

Bert 12. Da Cange, v. Advocatus. Schmidt, knights' fees out of 63,21 5. The bishops* 

t ii. p. 220, 470; t iii. p. 290; t Iv. Umds could not by any m<>an8 account for 

p. 188, 202. Recueildes Historiens, txL the difference; so that Mr. Turner was 

praefat p. 184. Martenne, Thesaurus probably deceived by his authority. 

Aneodotorum, t i. p. 695. Vaissette, Hist k The great age of monasteries In 

deLanguedoc, til. p. 109, and Appendix, England was the reigns of Heniy L, 

fMssim. Stephen, and Henry II. Lyttelton's 

« Turner's Hist of England, vol. It Henry II., vol. ii. p. 329. David L of 

p. 413, flrom Avesbury. According to Scotland, contemporary with Henry U., 

a calculation founded on a passage in was also a noted founder of monasteries. 

Knygfaton. the revenue of the English Daliymple's Annals, 
church in 1337 amounted to 730,000 
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under the head of ecclesiastical jiirisdictioxi: and immn- 
nity. It is hardly, perhaps, necessary to caution the 
reader that rights of territorial justice, possessed by 
ecclesiastics in virtue of their fiefis, are by no means 
included in this description. Episcopal jurisdiction, 
properly so called, may be considered as depending upon 
the choice of litigant parties, upon their condition, and 
upon the subject-matter of their differences. 
: 1. The arbitrative authority of ecclesiastical pastors, 
if not coeval with Christianity, grew up very 
early in the church, and was natuiul, or even *'***^*' 
necessary, to an insulated aud persecuted society.™ Ac- 
customed to feel a strong aversion to the imperial tribu- 
nals, and even to consider a recurrence to them as hardly 
consistent with their profession, the early Christians 
retained somewhat of a similar prejudice even after the 
establishment of their religion. The arbitration of their 
bishops still seemed a less objectionable mode of settling 
differences. And this arbitrative jurisdiction was power- 
fully supported by a law of Constantino, which directed 
the civil magistrate to enforce the execution of episcopal 
awards. Another edict, ascribed to the same emperor, 
and annexed to the Theodosian code, extended the juris- 
diction of the bishops to all causes which either party 
chose to refer to it, even where they had already com- 
menced in a secular court, and declared the bishop's 
sentence not subject to appeal. This edict has clearly 
been proved to be a forgery. It is evident, by a novel 
of Valentinian IH., about 460, that the church had still 
no jurisdiction in questions of a temporal nature, except 
by means of the joint reference of contending parties. 
Some expressions, indeed, used by the emperor, seem 
intended to repress the spirit of encroachment upon the 
civil magistrates, which had probably begun to manifest 
itself. Charlemagne, indeed, in one of his capitularies, 
is said by some modem writers to have repeated all the 
absurd and enormous provisions of the spurious consti- 
tution in the Theodosian code." But this capitulary is erro- 
neously ascribed to Charlemagne. It is only found in one 

" 1 Corinth, v. 4. The word i^ovBt- dve authority, referees. The passage at 

MffUvovf , rendered in our version " of no least tends to discourage suits before n 

reputati(Hi," has been interpreted by secular Judge, 

some to mean persons destitute of coer- ° Baluzii Capitularia, t. L p. 9018. 
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of the three books subjoined by Benedict Levita to the 
four books of capitularies collected by Ansegisus ; these 
■ latter relating only to Charlemagne and Louis, but the 
others comprehending many of later emperors and kings. 
And, what is of more importance, it seems exceedingly 
doubtful whether this is any genuine capitulary at all. 
It is not referred to any prince by name, nor is it found 
in any other collection. Certain it is that we do not 
find ihe church, in her most arrogant temper, asserting 
the full privileges contained in this capitulary.** 

2. If it was considered almost as a general obligation 
-j^ .^ upon the primitive Christians to decide their 
the clergy in civil disputes by internal arbitration, much 
^^ more would this be incumbent upon the clei^y. 

The canons of several coimcils, in the fourth and fifth 
centuries, sentence a bishop or priest to deposition, who 
should bring any suit, civil or even criminal, before a 
seciQar magistrate. This must, it should appear, be 
confined to causes where the defendant was a clerk; 
since the ecclesiastical court had hitherto no coercivo 
jurisdiction over the laity. It was not so easy to induce 
laymen, in their suits against clerks, to prefer the 
tepiscopal tribunal. The emperors were not at aU dis- 
posed to favour this species of encroachment till the 
reign of Justinian, who ordered civil suits against eccle- 
siastics to be carried only before the bishops. Yet this 
was accompanied by a provision that a party dissatisfied 
with the sentence might apply to the secular magistrate, 
fiot as an appellant, but a co-ordinate jurisdiction ; for if 
different judgments were given in the two courts, the 
process was ultimately referred to the emperor .^ But 
the early Merovingian kings adopted the exclusive juris-> 
diction of the bishop over causes wherein clerks were 
interested, without any of the checks which Justinian 
had provided. Many laws enacted during their reigns, 
and under Charlemagne, strictly prohibit the temporal 
magistrates from entertaining complaints against the 
children of the church. 

*> Gibbon, c. xx. Oiannone, 1. ii. c 8 ; P This was also established abont the 

LiiLc.6; LyLc.7. Schmidt, t iL p. 208. same time by Athalaric king of the 

Fleury, 7™" Disoonrs, and Institattons an Ostrogoths, and of oonrae affected the 

Droit Ecclesiastiqae, t. ii. p. I. Mdmoires popes who were his sut(}ect8. St. Marc^ 

de I'AcAdemie des Inscriptions, t xzzix. t i. p. 60 ; fleury, Hist. Ecd^ t. viL 

p. 566. p. 292. 
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This jurisdiotion over the ciyil causes of clerks was 
not immediately attended with an equally ex- ^^ criminal 
elusive cognizance of criminal offences imputed ■«**»• 
to them, wherein the state is so deeply interested, and 
the church coidd inflict so inadequate a pimishment. 
Justinian appears to have reserved such offences for trial 
before the imperial magistrate, though with a material 
provision that the sentence against a clerk should not 
be executed without \he consent of the bishop or the 
final decision of the emperor. The bishop is not ex- 
pressly invested with this controlling power by the laws 
of the Merovingians ; but they enact that he must be 
present at the trial of one of his clerks ; which probably 
was intended to declare the necessity of his concurrence 
in the judgment. The episcopal order was indeed ab- 
solutely exempted from secular jurisdiction by Jus- 
tinian ; a privil^e which it had vainly endeavoured to 
establish under the earlier emperors. France permitted 
the same immunity ; Chilperic, one of the most arbitrary 
of her kings, did not venture to charge some of hiia 
bishops wifii treason, except before a council of their 
brethren. Finally, Charlemagne seems to have extended 
to the whole body of the clergy an absolute exemption 
fix)m the judicial authority of Sie magistrate.** 

3. The character of a cause, as well as of the parties 
engaged, might bring it within the limits of ^^^^ 
ecclesiastical jurisdiction. In all questions particular 
simply religious the church had an original **^^*^ 
right of decision ; in those of a temporal nature the civil 
magistrate had, by the imperial constitution, as exclu- 
sive an authority.' Later ages witnessed strange inno- 
vations in this respect, when the spiritual courts usurped, 
under sophistical pretences, almost the whole adminis- 
tration of justice. But these encroachments were not, 

<l H^mdres de 1' Acad^mie, xM supra ; in the coUectian published t^ Anaegisua 

Giannone,l.iiic.6;Schmidt,tiLp.236; under Louis the Debonair. (Id. p. 904 

Fleurf, ubi supra. and 1116.) See other pnob in Fleury, 

Some of these writers do not state the Hist Eocl^ t ix. p. 60T. 
law of Charlemagne so strongly. Never- ' Quoties de religione agitur, epis- 

tiieless the words of a capitulary in Y89, oopoe oportet Judicare; alteras vero 

Ut derid eodesiastid onUnis si culpam cansas quie ad ordinarios cognitoree vel 

incurrerint apud eoclesiastioos judicen- ad usom publid juris pertinent, legibus 

tnr, non i^nd sseculares, are suffldently oportet audirL Lex Arcadii et Houorii 

general (Baluz.CapituL tip. 227); and apud Mem. de I'Academie, t xzxiz 

the same is expressed still more fbrdbly p. 671. 
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I apprehend, very strikiiig till the twelfth century ; and 
as about the same time measures, more or less vigorous 
and successful, began to be adopted in order to restrain 
them, I shall defer this part of the subject for the 
present. 

In this sketch of the riches and jurisdiction of the 
PoUticai ^^^^^7 ^ ^^^'^J s^ni to have implied their 
power of political influence, which is naturally connected 
clergy- with the two former. They possessed, how- 
ever, more direct means of acquiring temporal power. 
Even under the Boman emperors they had found their 
road into palaces ; they were sometimes ministers, more 
often secret counsellors, always necessaiy but formidable 
allies, whose support was to be conciliated, and inter- 
ference to be respected. But they assumed a far more 
decided influence over the new kingdoms of the West. 
They were entitled, in the first place, by the nature of 
those firee governments, to a privilege unknown under 
the imperii despotism, that oi assisting in the delibera* 
tive assemblies of the nation. Councils of bishops, such 
as had.been convoked by Oonstantine and his successors, 
were limited in their functions to decisions of faith or 
canons of ecclesiastical discipline. But the northern 
nations did not so well preserve the distinction between 
secular and spiritual legislation. Tl^ laity seldom, ' 
perhaps, gave their su&age to the canons of the church ; 
but the church was not so scrupidous as to trespassing 
upon the province of the laity. Many provisions are 
foimd in the canons of national and even provincial 
councils which relate to the temporal constitution of the 
state. Thus one held at Calcluith (an unknown place 
in England), in 787, enacted that none but legitimate 
princes should be raised to the throne, and not such as 
were engendered in adultery or incest. But it is to be 
observed that, although this synod was strictly eccle- 
siastical, being summoned by the pope's legate, yet the 
kings of Mercia and Northumberland, with many of their 
nobles, confirmed the canons by their signature. As 
for the councils held under the Visigoth kings of Spain 
during the seventh century, it is not easy to determine 
whether they are to be considered as ecclesiastical or 
temporal assemblies.* No kingdom was so thoroughly 

* MariDA, Teoria de las Cortes, ti. p. 9. 
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under the bondage of the hierarchy as Spain.' The first 
dynasty of France seem to have kept their national con- 
vention, called the Field of March, more distinct from 
merely ecclesiastical councils. 

The bishops acquired and retained a great part of 
their ascendency by a veiy respectable instrument of 
power, intellectual superiority. As they alone were ac- 
quainted with the art of writing, they were naturally 
intrusted with political correspondence, and with the 
framing of the laws. As they alone knew the elements 
of a few sciences, the education of royal families devolved 
upon them as a necessary duty. In the Ml of Eome 
their influence upon the barbarians wore down the as- 
perities of conquest, and saved the provincials half the 
shock of that tremendous revolution. As captive Greece 
is said to have subdued her Eoman conqueror, so Eome, 
in her own turn of servitude, cast the fetters of a moral 
captivity upon the fierce invaders of the north. Chiefly 
through the exeriions of the bishops, whose ambition may 
be foi^ven for its effects, her religion, her language, in 
part even her laws, were transplanted into the courts of 
Paris and Toledo, which became a degree less bcirbarous 
by imitation." 

Notwithstanding, however, the 'great authority and 
privileges of the church, it was decidedly sub- supremacy 
ject to the supremacy of the crown, both during «f theatate; 
the continuance of the Western empire and after its 
subversion. The emperors convoked, regulated, and 
dissolved imiversal councils ; the kings of France and 
Spain exercised the same right over the synods of 
their national churches.* The Ostrogoth kings of Italy 
fixed by their edicts the limits wiihin which matrimony 
was prohibited on account of consanguinity, and granted 
dispensations from them.^ Though the Eoman emperors 
left episcopal elections to the clergy and people of the 

t See instances of fhe temporal power vours to extenuate the royal supremacy, 

of fhe Spanish bishops In Fleury, Hist but his own work ftimishes abundant 

Eod^ tTiiLp.368, 39Y; tix.p.68, &C. evidence of it; especially L vi. c.19, 

« Schmidt, t i. p. 365. &c For the ecclesiastical independence 

' Encyclop^die, art Concile. Schmidt, of Spain, down to the eleventh century, 

tip. 384. De Marca, De Concordantift see Marina, Ensayo sobre las Siete Paiv 

Sacerdotii et Imperil, L iL c. 9, 11 ; et tidas, c 322, &c ; and De Marca, 1. yl. 

t iv. passim. c. 23. 

The last of these sometimes endea- ^ Giannone, 1. ilL c. &r 
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diocese, in whicli they were followed by the Ctetrogoths 
and Lombards, yet ihej often interfered so for as to con- 
finn a decision or to determine a contest. The kings of 
France went further, and seem to have invariably either 
nominated the bishops, or, what was nearly tantamoimt, 
recommended their own candidate to the electors. 

But the sovereign who maintained with the greatest 
^^y vigour his ecclesiastical supremacy was Charle- 
^chiil magne. Most of the capitularies of his reign 
°*^"®- relate to the discipline of the church; prin- 
cipally indeed taken from tiie ancient canons, but not 
the less receiving an additional sanction from his au- 
thority.* Some of his regulations, which appear to have 
been original, are such as men of high church principles 
would, even in modem times, deem infringements of 
spiritual independence ; that no legend of doubtftd au- 
thority should be read in the churches, but only thfe 
canonical books, and that no saint shoiQd be honoured 
whom the whole church did not acknowledge. These 
were not passed in a synod of bishops, but enjoined by 
the sole authority of ihe emperor, who seems to have 
arrogated a legislative power over the church which he 
did not possess in temporal affairs. Many of his other 
laws relating to the ecclesiastical constitution are enacted 
in a general council of the lay nobility as well as of pre^ 
lates, and are so blended wi& those of a secular nature, 
that the two orders may appear to have equally consented 
to the whole. His father Pepin, indeed, left a remark- 
able precedent in a council held in 744, where the 
Nieene fidth is declared to be established, and even a 
particidar heresy condemned, with the consent of the 
bishops and nobles. But whatever share we may imagine 
the laity in general to have had in such matters, Charle- 
magne himself did not consider even theological de- 
cisions as beyond his province ; and, in more than one 
instance, manifested a determination not to surrender 
his own judgment, even in questions of that nature, to 
any ecclesiastical authority.* 

* Balnzfl Capitalaria, passim; Sdimidt, be called Erastian, and peiliapfl not very 

tii. p. 239; Gaillard, Vie de Charle- short of that of Heniy VIII. He directs 

raagne, t iii. the clergy what to preach in his own 

" Charlemagne had apparently devised name, and uses the first person in eocle^ 

an ecclesiastical theory, which would now slastical canons. Yet, if we mayjndgQ 
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This part of diaxlemagne's conduct is duly to be 
taken into the account before we censure his vast ex- 
tension of ecclesiastical privileges. Nothing was more 
remote from his character than the bigotry of those weak 
princes who have suffered the clergy to reign under 
their names. He acted upon a systematic plan of go- 
vernment, conceived by his own comprehensive genius, 
but requiring too continual an application of similar 
talents for durable execution. It was the error of a 
superior mind, zealous for religion and learning, to be- 
lieve that men dedicated to flie functions of the one, 
and possessing what remained of the other, might, 
through strict rules of discipline, enforced by the con- 
stant vigilance of the sovereign, become fit instruments 
to reform and civilize a barbarous empire. It was the 
error of ^ magnanimous spirit to judge too favourably 
of human nature, and to presume that great trusts woidd 
be fulfilled, and great benefits remembered. 

It is highly probable, indeed, that an ambitious hier^ 
archy did not endure without reluctance this imperial 
supremacy of Charlemagne, though it was not expedient 
for them to resist a prince so formidable, and from whom 
they had so much to expect. But their dis- pretensiomi 
satisfaction at a scheme of government incom- of the 
patible with their own objects of perfect inde- i^^ST^th 
pendence produced a violent recoil under Louis century. 
the Debonair, who attempted to act the censor of eccle- 
siastical abuses with as much earnestness as his father, 
though with very inferior qualifications for so delicate 
an undertaking. The bishops accordingly were among 

by tiie events, the bidiops lost no part of with which he would not, for several 
their permanent ascendency in the state reasons, have wholly dispensed. Tet it 
thrun^ this interference, though com- appears, by a remaiicable capitulary of 
pelled to admowledge the supremacy of 811, that he had perceived the inconve- 
a great mind. By a vigorous repression nience of allowing the secular and spi- 
^of those secular propensities which were ritual powers to clash with eadi other; 
displaying themselves among the superior — Dlscutiendum est atque intervenien- 
deigy, he endeavoured to render their dum in quantum -ee episcopus aut abbas 
moral influence more effective. This, rebus secularibus debeat inserere, vel in 
bowever, could not be adiieved in the quantum comes, vel alter laicus, in eccle- 
ninth century; nor could it have been siastica n^otia. But as the laity, him* 
brought about by any external power, self excepted, had probably interfered 
Nor was it easily consistent with the very little in church affairs, this capitu- 
ooutlnual presence of the bishops in lary seems to be restrictive of the p re- 
national assemblies, which had become lates. 
essential to the polity of his age, and 
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the chief instigators of those numerous revolts of his 
children which harassed this emperor. They set, upon 
one occasion, the first example of an usurpation wMoh 
was to become very dangerotis to society — ^the deposition 
of sovereigns by ecclesiastical authority. Louis, a pri- 
soner in t£e hands of his enemies, had been intimidated 
enough to undergo a public penance ; and the bishops 
pretended that, according to a canon of the church, he 
was incapable of returning afterwards to a secular life 
or preserving the character of sovereignty.** Circum- 
stances enabled him to retain the empire in defiance of 
this sentence ; but the church had tasted the pleasure of 
trampling upon crowned heads, and was eager to repeat 
the experiment. Under the disjointed and feeble ad- 
ministration of his posterity in their several kingdoms, 
the bishops availed themselves of more than one oppor^ 
tunity to exalt their temporal power. Those weak 
Carlovingian princes, in their mutual animosities, en- 
couraged the pretensions of a conmion enemy. Thus 
Charles the Bald and Louis of Bavaria, having driven 
their brother Lothaire from his dominions, held an 
assembly of some bishops, who adjudged him unworthy 



b Habitci saeculi ae exuens habitum 
poenitentis per impositionem manutun 
episcoporum susoepit; nt post tantam 
talemque poBnitentiam nemo ultra ad 
militiam seciilarem redeat Acta ex- 
auctorationiB Lndovici, apnd Schmidt, 
t. iL p. 68. There was a sort of prece- 
dent, though not, I think, very i4>pcsite, 
for this doctrine of implied abdication, 
in the case of Wamba king of the Visi- 
goths in Spain, who, having been clothed 
with a monastic dress, according to a 
common superstition, during a dangerous 
illness, was afterwards adjudged by a 
oouncU incapable of resimiing his crown ; 
to which he voluntarily submitted. Th^ 
Btoiy. as told l^ an original writer, 
quoted in Baronius ad a.d. 681, is too 
obscure to warrant any positive infer- 
ence; though I think we may Justly 
suspect a fraudulent contrivance between 
''^e bishops and Ervigius, the successor 
of Wamba. The latter, besides his mo- 
nastic attire, had received the last sacra- 
ments; after which he might be deemed 
dvilly dead. Fleury, 3™* Discours sur 
I'Hist Ecd^siast, puts this case too 



strongly when he tells us that the biceps 
deposed Wamba; it may have been a 
voluntary abdicaticm, influenced by su- 
perstition, or, 'perhaps, by disease. A 
late writer has taken a different view of 
this event, the deposition of Louis at 
Compile. It was not, he thinks, une 
hardiesse saoerdotale, une t^m^rit^ ecdtf- 
siastique, mais bien une l&chet^ politique. 
Ce n'^tait point une tentative pour 
flever I'autorit^ religieuse au-dessus de 
I'autorit^ royale dans les aSiEdres t^npo- 
relies; c'^tait, au contraire, un abaiase- 
ment servile de la premiere devant le 
monde. Fauriel, Hist de la Oaule Mtf- 
ridionale, iv. 150. In other words, the 
bishops lent themselves to the aristocratic 
fBM^tion which was in rebellion against 
Louis. Banke, as has been seen in an 
early note, thinks that they acted out of 
revenge for his deviation from the law of 
817, which established the uiUty of tb6 
empire. The bishops, in fact, had so 
many secular and personal interests and 
empathies, that we cannot always Judge 
of their behaviour upon general prin* 
ciples. 
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to reign, and, dfter exacting a promise from the two 
allied brothers to govern better than he had done, per- 
mitted and commanded them to divide his temtories.* 
Mt&r concurring in this unprecedented encroachment, 
Charles the Bald had little right to complain when, 
some years afterwards, an assembly of bishops declared 
himself to have forfeited his crown, released his subjects 
&om their allegiance, and transferred his kingdom to 
Louis of Bavaria. But, in truth, he did not pretend to 
deny the principle which he had contributed to main- 
tain. Even in his own behalf he did not appeal to the 
rights of sovereigns, and of the nation whom they repre- 
sent. ** No one," says this degenerate grandson of 
Charlemagne, " ought to have degraded me from the 
throne to which I was consecrated, until at least I had 
been heard and judged by the bishops, through whose 
ministry I was consecrated, who are called the thrones 
of God, in which God sitteth, and by whom he dispenses 
his judgments; to whose paternal chastisement I was 
willing to submit, and do still submit myself." ** 

These passages are very remarkable, and afford a de- 
cisive proof that the power obtained by national churches, 
through the superstitious prejudices then received, and 
a train of favourable circumstances, was as dangerous to 
civil government as the subsequent usurpations of the 
Eoman pontiff, against which Protestant writers are apt 
too exclusively to direct their animadversions. Voltaire, 
I tMnk, has remarked that the ninth century was the 
age of the bishops, as the eleventh and twelfth were of 
the popes. It seemed as if Europe was about to pass 
Tinder as absolute a domination of the hierarchy as had 
been exercised by the priestliood of ancient Egypt or 
the Druids of Gaul. There is extant a remarkable in- 
strument recording the election of Boson king of Aries, 
by which the bishops alone appear to have elevated him to 
the throne, without any concurrence of the nobiliiy .• But 
it is inconceivable that such could have really been the 
case ; and if the instrument is genuine, we must suppose 
it to have been framed in order to countenance fiiture 
pretensions. For the clergy, by their exclusive know- 

« Schmidt, t U. p. 11, Velly, t. IL d Schmidt, t il. p. 21? 
p. 61 ; see, too, p. 74. * BecueU des Historiens, t ix. p. 304. 
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ledge of Latin, had it in their power to mould the lan- 
guage of public documents for their own purposes ; a 
circumstance which should be cautiously kept in mind 
when we peruse insthunents drawn up during the daxk 



It was with an equal defiance of notorious truth that 
the bishop of Winchester, presiding as papal legate at an 
assembly of the clergy in 1141, during the civil war of 
Stephen and Matilda, asserted the right of electing a 
king of England to appertain principally to that order ; 
and, by virtue of this imprecedented claim, raised 
Maiilda to the throne.' England, indeed, has been 
obsequious, beyond most other countries, to the arro- 
gance of her hierarchy; especially during the Anglo- 
Saxon period, when the nation was sunk in ignorance 
and effeminate superstition. Every one knows the story 
of king Edwy in some form or other, though I believe 
it impossible to ascertain the real circumstances of that 
controverted anecdote.*^ But, upon the supposition least 
favourable to the king, the behaviour of Archbishop Odo 
and Dunstan was an intolerable outrage of spiritual 
tyranny. 

But while the prelates of these nations, each within 

his respective sphere, were prosecuting their 
tt^^power. system of encroachment upon the laity, a new 
jte com- scheme was secretly formmg within iiie bosom 

of the church, to enthral bo& that and the tem- 
poral governments of the world under an ecclesiastical 
mon€u:ch. Long before the earliest epoch that can be 
fixed for modem history, and, indeed, to speak feirly, al- 
most as far back as ecclesiastical testimonies can carry 
us, the bishops of Eome had been venerated as first in 
rank among the rulers of the church. The nature of 
this primacy if doubtless a very controverted subject. 
It is, however, reduced by some moderate catholics to 
little more than a precedency attached to the see of 
Eome in consequence of its foundation by the chief of 
the apostles, as well as the dignity of the imperial 

f Ventilata est causa, says fhe L^^te, padflci regis, &c, in Anglia Nonnaii- 

ooram mi^ri parte cleri Anglie, ad nisqne dominam eligimus, et ei fidooDi 

cc^ns Jus potissimtun spectat principem et maQntenementam promittimtu. GhiL 

eligere, simnlque ordinare. InvocaUl ita- Malmsb. p. 188. 
que primb in aoziliom Divinitate, fUiam 8 [Note ILl 
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city.** A sort of general superintendence was admitted 
as an attribute of this primacy, so that the bishops of 
Bome were entitled, and indeed bonnd, to remonstrate, 
when any error or irregularity came to their knowledge, 
especially in the western churches, a greater part of 
which had been planted by them, and were connected, 
as it were by fiHation, with the conmion capital of the 
Boman empire and of Christendom.* Various causes had 
a tendency to prevent the bishops of Eome from aug- 
menting their authority in the East, and even to diminish 
that which they had occasionally exercised ; the institu- 
tion of patriarchs at Antioch, Alexandria, and afterwards 
at Constantinople, with extensive rights of jurisdiction ; 
the difference of rituals and discipline ; but, above all, 
the many disgusts taken by the Greeks, which ulti- 
mately product an irreparable schism between the two 
churches in the ninth century. But within the pale of 
the Latin church every succeeding age enhanced the 
power and dignity of the Boman see. By the constitu- 
tion of the church, such at least as it became in the 
fourth century, its divisions being arranged in con- 
formity to those of the empire, every province ought to 
have its metropolitan, and every vicariate its ecclesias- 
tical exarch or primate. The bishop of Bome presided, 
in the latter capacity, over the Boman vicariate, com- 
prehending southern Italy^ and the three chief Mediter- 
ranean islands. But as it happened, none of the ten 
provinces forming this division had any metropolitan ; 

b These foandatioiui of the Boman prl- Und of centre of Catholic xadij, thongh 

macy are indicated by Valentinian III., he resiBted every attempt of that church 

a great favourer of that see, in a novel of to arrogate a controlling power. — See 

Ibe year 455 : Cnm igitor aedis apoeto- his treatise De Unitate Eodesitt. [1818.] 

licse primatom B. Petri meritnm, qi^ [Note IIL] 

est princeps sacerdotalis coronse, et Ro- i Dupin, De antiquft EcclesisB Dis- 

mane dignitas dvitatis, sacrsB etiam Efy- dpUnA, p. 306 et seqq. ; Histoire dn 

nodi firmavit auctoritas. The last words I^it public eocl^siastique Franfois, 

allude to the sixth canon of the Nicene p. 149. The opinion of the Roman see's 

council, which establish^ or recognises supremacy, though i4>par^tly rather a 

the patriardial supremacy, in their re- vague and general notion, as it still con- 

QMctive districts, of the churches of R(»ne, tinues in those Catholics who deny its 

Antioch, and Alexandria. De Marca, de infallibilily, seems to have prevailed very 

CoDoordanti& Sacerdotii et Imperii, 1. 1. much in the fourth century. Fleuiy 

c 8. At a much earlier period, Ireoueus brings remarkable proofe of this from 

rather vaguely, and Cyprian more pod- the writings of Socrates, Sozomen, Am* 

tively, admit, or rather assert, the pri- miaous MarcelUnns, and Optatns. Hist 

macy of the church of Rome, which the Eccl^ t ilL p. 282, 320, 449 ; t iv. p. 227 
latter seems even to have considered as a 
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80 that the popes exercised all metropolitical fonctiona 
within them, such as the consecration of bishops, the 
convocation of synods, the idtimate decision of appeals, 
and many other sorts of authority. These provinces are 
Ffttriarchate sometimes Called the Eoman patriarchate ; the 
of Rome, bishops of Bomo having always been reckoned 
one, generally indeed the first, of the patriarchs ; each of 
whom was at the head of all the metropolitans within his 
limits, but without exercising those privileges which by 
the ecclesiastical constitution appertained to the latter. 
Though the Koman patriarchate, properly so called, was 
comparatively very small in extent, it gave its chief, for 
the reason mentioned, advantages in point of authority 
which the others did not possess.^ 

I may perhaps appear to have noticed circumstances 
interesting only to ecclesiastical scholars. But it is im- 
portant to apprehend this distinction of the patriarchate 
from the primacy of Kome, because it was by extending 
the boundaries of the former, and by applying the 
maxims of her administration in the south of Italy to all 
the western churches, that she accomplished the first 
object of her scheme of usurpation, in subverting the 
provincial system of government under the metropolitans* 
Their first encroaclmient of this kind was in the pro- 
vince of Ulyricum, which they annexed in a maimer to 
their own patriarchate, by not permitting any bishops to 
be consecrated without their consent." This was before 
the end of the fourth century. Their subsequent 
advances were, however, very gradual. About the 
middle of the sixth century we find them confirming 
the elections of archbishops of Milan.' They came by 
degrees to exercise, though not always successfully, and 
seldom without opposition, an appellant jurisdiction over 
the causes of bishops deposed or censured in provincial 



k Dapin, De antiqii& Eoclea. Disci- vicariate of Rome. 

plinA, p. 39, &c; Giannone, Ist. di *» Dapin, p. 66; Flenry, Hist EocUs. 

Napoli, Lac.8; LiiLc.6; De Marca, t ▼. p. 373. The ecclesiastical provino^ 

L i. c 7 et alibi. There is some dis- of Illyricum indaded Maoed<mia. Siii- 

agreement among these writers as to the dnti the author of this encroachment, 

extent of the Roman patriarchate, which seems to have been one of the flist 

some suppose to have even at first com- usurpers. In a letter to the Spanish 

prehended all the western churches, bi8hqps(AJ>. 375) he exalts his own antho* 

though they admit that, in a more par- rity very high. De Marca, 1. L c. 8. 

tkular sense, it was confined to the "St Marc, t. L p. 139, 163. 
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synods. This, indeed, had been granted, if we believe 
tie £isM3t, by the canons of a very early council, that 
of Sardica, in 347, so fax as to pennit the pope to order 
a revision of the process, but not to annul the 
sentence.** Valentinian III., influenced by Leo the 
Great, one of the most ambitious of pontiffs, had gone a 
great deal further, and established almost an absolute 
judicial supremacy in the Holy See.^ But the metropo- 
litans were not inclined to surrender their prerogatives ; 
and, upon the whole, the papal authority had made no 
decisive progress in France, or perhaps anywhere beyond 
Italy, till the pontificate of Gregory L 

ThiB celebrated person was not distinguished by learn- 
ing, which he affected to depreciate, nor by his ^ j 
literary performances, which the best critics aj>. 
consider as below mediocrity, but by qualities ^so— eo*. 
more necessary for his purpose, intrepid ambition and 
imceasing activity. He maintained a perpetual corre- 
spondence with ihe emperors and their mmisters, with 
the sovereigns of the western kingdoms, with all the 
hierarchy of the catholic church ; employing, as occa- 
sion dictated, the language of devotion, arrogance, or 

° Dapin. p. 109 ; De Marca, 1. vi. c. 14. P Some bishops belonging to the pro- 

These canons have been questioned, and vince of Hilary, metropolitan of Aries, 

Dapin does not seem to lay mndi stress appealed from his sentence to Leo, who 

<Hi their authority, though 1 4o not per- not only entertained their appeal, but 

ceive that either he. or Fleury (Hist presumed to depose Hilary. This as- 

Eocles. t. iiL p. 372), doubts their genuine- sumption of power would have had little 

ness. Sardica was a ciij of Illyricum, effect, if it had not been seconded by the 

which the translator of Mosheim has con- emperor in very unguarded language; 

founded with Sardes. hoc perenni sanctione decemimus, ne 

Consultations or references to the quid tarn ^isoopis Gallicanis, quam 

Mshop of Rome, in diflScult cases of faith aUarum provindarum, contra oonsuetu- 

or discipline, had been common in early dinem veterem liceat sine anctoritate 

1^^, and were even made by provincial viri venerabilis papsa urbis aetema ten- 

and national councils. But these were tare ; sed illis omnibusque pro lege sit, 

also made to other bishops eminent for quidquid sanxit vel sanxerit apostolicn 

personal merit, or the dignity of their sedis auctoritas. De Marca, De Concor- 

sees. The popes endeavoured to claim dantift Sacerdotii et Imperii, L i. c. 8. 

this as a matter of right Innocent L The same emperor enacted that any 

asserts (aj>. 402) that he was to be bishopwho refused to attend the tribunal 

ocHisulted, quoties fidei ratio ventilatur; of the pope when summoned should be 

andOelasius (aj>. 492), quantum ad reli- compelled by the governor of his pro- 

fdonem pertinet, non nisi apostolicsQ sedi, vince; ut quisquis episcoporum ad Ju> 

faxfk canones. debetur summa Judicii didum Bomani episcopi evocatus venire 

totins. As the oak is in the acorn, so neglezerit per moderatoremcjjusdem pro- 
did these maxims contain the system of vinda adesse oogatur. Id. L viL a 13^ 
Bellarmin. De Marca, L L c. 10; and Dapin, De ant. DisdpL p. 29 et lYL. 
L viL c. 12. Dnpin. 

VOL. n. M 
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adulation.^ Claims hitherto disputed, or half preferred, 
assiuned under his hands a more definite form ; and na- 
tions too ignorant to compare precedents or discriminate 
principles yielded to assertions confidently made by the 
authority which they most respected. Gregory dwelt 
more than his predecessors upon flie power of the keys, ex- 
clusively, or at least principally, committed to St. Peter, 
which had been supposed m earlier times, as it is now 
by the Gallican catholics, to be inherent in the general 
body of bishops, joint sharers of one indivisible episco- 
pacy. And thus tibe patriarchal rights, being manifestly 
of mere ecclesiastical institution, were artfully con- 
foimded, or as it were merged, in the more paramount 
supremacy of the papal chair. From the time of 
Gregory the popes appear in a great measure to have 
thrown away that scaffolding, and relied in preference 
on the pious veneration of the people, and on the oppor- 
tunities which might occur for enforcing their dominion 
with the pretence of divine authority.' 

It cannot, I think, be sajd that any material acquisi- 
tions of ecclesiastical power were obtained by the 
successors of Gregory for nearly one hundred and fifty 
years.* As none of them possessed vigour and reputa- 

<i The flattering style in which this In writing to the bishops of France he 
pontiff oddressed Bmneliaat and Fhocas, eiOoins them to obey Virgiliiis bishop of 
the most flagitious monsters of his time, Aries, whom he has appointed his lq;ate 
is mentiimed in all dvil and ecclesiastical in France, secnndbm antiqnam consae- 
histories. Flenry quotes a remarkable tndinem; so that, if any contention shoald 
letter to the patriarchs of AnUoch and arise in the church, he may appease it 
Alexandria, wherein he says that St by his authority, as vicegerent of the 
Peter has one see, divided into three, apostolic see; auctoritatis sun vigore, 
Rome, Antioch, and Alexandria; stoop- vicibus nempe apostolica sedis ftmctns, 
Ing to this absurdity, and inconsistence discretft moderatione compescat Gre- 
with his real system, in order to cond- gorii Opera, t ii. p. 783 (edit Benedict) ; 
liate their alliance against his more im- Dnpin, p. 34 ; Paaquier, Becherdies de 
mediate rival, the patriarch of Constan- la France, L lii. c. 9. 
tinople. Hist EoclAi. t vliL p. 124. • i observe that some modem publi- 

' Gregory seems to have established cations annex considerable importance 
the appellant Jurisdictlfln of the see of tea supposed concession of the tiUe of 
Borne, which had been long in suspense. Universal Bishop, made by the emperor 
Stephen, a Spanish bishop, having been Phocas in 606 to Bonlfiw^ m., and 
deposed, appealed to Rome. Gregory even appear to date the papal supremacy 
sent a legato to Spain, with fuU powers from this epoch. Those who have im- 
to confinn or rescind the sentence. He bibed this notion may probably have 
says in his letter on this occasion, ii been misled by a loose expression in 
■ede ^Mstolicft, qua omnium ecclesi- Mosheim's Ecclesiastical History, vol it 
arum caput est causa haac andienda ac p. 169 ; though the general tenor of tliat 
dirimcnda itaemt De Marca, L vil. c. n. passage by no means gives countenance 
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tion equal to his. own, it miglit even appear that the 
papal inflnece was retrograde. But in effect the prin- 
ciples which supported it were taking deeper root, and 
acquiring strength by occasional though not very fre- 
quent exercise. Appeals to the pope were sometimes 



to their opini<nL But thero are geyeral 
strong otilections to our ccmsidering this 
as a leading fieict, much less as maiidng 
an era in the history of the papacy. 1. 
Its truth, as commonly stated, appears 
more than questicmable. The Roman 
ponUib, Gregory L and Boniface IIL, 
had been vehemently opposing the as- 
sumption of this title by the patriardi of 
CoDStanttoople, not as due td themselves, 
but as one to which no bishop conM le- 
gitimately pretend. There would be 
something almost ridiculous in the em- 
peror's immediately conferring an ap- 
pellation on themselves which they had 
Just disclaimed; and though this ob- 
Jectiim would not stand against evidence, 
yet, when we find no better authority 
quoted for the &ct than Baronius, who 
is no anthorily at all, it retains consider- 
able weight And Indeed the want of 
early testimcmy is so decisive an ot(}eo- 
tiom to any alleged historical &ct, that, 
bat for the strange prepossessions of some 
men, one might rest the case here. 
Fleniy takes no notice of this part of the 
stoiy, thou|^ he tells us that Phocas 
oHnpdled the patriarch of Constanti- 
nople to resign his tiUe. 2. But if the 
atrongest proof could be advanced for 
the authenticity of this circnmstanoe, we 
mi(^t weU deny its importance. The 
oonoessloci of Phocas could have been of 
no validity in Lombardy, France, and 
other western countries, where neverthe- 
less the pajMd snpremacT^ was incom- 
parably more established than in the 
East. 3. Even within the empire it 
oonld have had no efOcacy after the vio- 
lent death of that usurper, which followed 
ioon afterwards. 4. The title of Uni- 
versal Bishop is not very intelligible; 
bat, whatever it meant, the patriarchs of 
Coostantinoide had borne it before, and 
continoed to bear it ever afterwards. 
(Dapin, De antiquft Disdplinft, p. 329.) 
5. llie in«ceding popes, Pelagius n. and 
Gregory L, had c<mstantly disclaimed th^ 
^ipeUation, thouf^ it had been adopted 



by some towards Leo the Great in the 
ooondl of Chaloedon (Fleury, t viiL 
p. 95) ; nor does it appear to have been 
retained by the successors of B<mifiMe. 
It is even laid down in the ^ecretnm of 
Gratian that the pope is not styled uni- 
versal : uec etiam Bomanus pontifex uni- 
versalis appellatur (p. 303, edit 1691), 
though Boxae refer its assumption to the 
ninth century. Nonveau Traits deDiplo- 
mattqne, t v. p. 93. In fact it has neVer 
been an nsnal title. 6. The popes had 
onqnesttonably exercised a species of 
supremacy ftw more than two centuries 
before this time, which had lately reached 
a hi{^ point of authority under Gregory I. 
The rescript of Valentinian m. in 455, 
quoted hi a ftnmer note, would certainly 
be more to the purpose than the letter 
of Phocas. 7. Lastly, there are no sen- 
sible marica of this supremacy making a 
more rapid progress for a centuiy and a 
half aftef the pretended grant of that 
emperor. [1818.] The earliest mention 
of this transaction that I have found, and 
one whidi puts an end to the pret^ided 
concession of such a title as Universal 
Bishop, is in a brief general chronology, 
ly Bede, entitled 'De Temporum Ra- 
tione.' He only says of Phocas,— Hie, 
rogante papa Bonifacio, statuit sedem 
BomansB et apostolice ecclesisa caput 
esse <»nnium eoclesiarum, quia ecclesia 
Constantinopolitana primam se nmniiiiq 
ecclesiamm scribebat Bedae Opera, curft 
Giles, vol. vi p. 323. This was probably 
the exact truth; and the subsequent 
additions were made by some zealous 
partisans of Bome, to be seized hold of 
in a later age, and turned against her by 
some of her equally zealous enemies. 
The distinction generally made is, that 
the pope is "universalis ecclesiaa epis- 
oopus," but not " episoopus universalis ;" 
that is. he has no Immediate jurisdiction 
in the dioceses of other bishops, though 
he can (x>rrect them for the undue exer- 
cise of their own. The Ultramontanes 
of course go forther. 

m2 
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made by prelates dissatisfied with a local sentence ; but 
his judgment of reversal was not always executed, as we 
perceive by the instance of bishop Wilfrid.' National 
councils were still convoked by princes, and canons 
enacted under tiieir authority by the bishops who 
attended. Though the church of Lombardy was under 
great subjection during this period, yet those of France, 
and even of England, planted as the latter had been by 
Gregory, continued to preserve a tolerable measure of 
independence.'' The first striking infringement of this 
was made through the influence of an Englishman, 
Winfrid, better jbiown as St. Boniface, the apostle of 
Germany. Having imdertaken the conversion 
8t BonifiKK. ^£ Thuringia, and other still heathen countries, 
he applied to the pope for a commission, and was con- 
secrated bishop without any determinate see. Upon 
this occasion he took an oath of obedience, and became 
ever afterwards a zealous upholder of the apostolical 
chair. His success in the conversion of Germany was 
great, his reputation eminent, which enabled lum to 
effect a material revolution in ecclesiastical government. 
Pelagius II. had, about 580, sent a pallium, or vest p^cu- 
liar to metropolitans, to the bishop of Aries, perpetual 
vicar of the Boman see in Gaul.* Gregory T. had made 

t I refer to the English historians for rian, Dr. Idngard has made out his case ; 

the history of Wilfrid* which neither and that we must own appeals to Rome 

altogether supports, nor much impeaclws, to have been recognised in the Anglo- 

the independency of our Anglo-Saxon Saxon diurch. Nor do I perceive any 

church in 700 ; a matter hardly worth so improbability in this, considering that 

much contention as Usher and Stilling- the diurch had been founded l^ Au- 

fleet seem to have thou^t The con- gnstin, and restored by Theodore, both 

secralion of Theodore by pope Vitalian under the authority of the Boman aee. 

in 668 is a stronger fuct, and cannot be This intrinsic presumption iswortii more 

got over by those ii^udicious protestants than the testimony of Eddius. But we 

who take the bull by the horns. The see by the rest of Wilfrid's history that 

history of WillWd has been lately put in it was not ea^ to put the sentence of 

a light as favourable as possible to him- Borne in execution. The plain beta are, 

self and to the authorily of Rome by Dr. that, having gone to Rome claiming the 

Lingard. We have for this to rely on see of York, and having had his daim 

Eddius (pubUshed in Gale's Scriptores), recognised by the pope, he ended bis 

a panegyrist in the usual style of legend- days as bishop of Hexham, 
ury biography,— « style which has, on ° Schmidt, t i. p. 386, 394. 
me at least, the effect of producing utter '^ Ut ad instar suum, in Galliarum 

distrust Mendacity is the badge of all partibusprimi sacerdotis locum obtineat, 

the tribe. Bede is more respectable; et quidquid ad gubemationem vel dis- 

but in this case we do not learn much pensationem eodesiastici status geren- 

fVom him. It seems impossible to deny <um est, servatis patrom regnlis,et sedis 

that, if Eddius is a trustworthy histo- apostoUcso constitntis, fadaL Pneteraa, 
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a similar present to other metropolitans. But it was 
never supposed that they were obliged to wait for this 
favour before they received consecration, until a synod 
of the French and German bishops, held at gy^od of 
Frankfort in 742, by Boniface, as legate of pope Frankfort 
Zachary. It was here enacted tliat, as a token of their 
willing subjection to the see of Bome, all metropolitans 
shoidd request the pallium at the hands of the pope, 
and obey his lawful commands.'' This was construed by 
the popes to mean a promise of obedience before receiv- 
ing the pall, which was changed in after times by 
Gregory VII. into an oath of fealiy.* 

ThJB council of Frankfort claims a leading place as an 
epoch in the history of the papacy. Several events 
ensued, chiefly of a politiced nature, which rapidly 
elevated that usurpation almost to its greatest height. 
Subjects of the throne of Constantinople, the popes had 
not as yet interfei-ed, unless by mere admonition, with 
the temporal magistrate. Tlie flrst instance wherein 
the civil duties of a nation and the rights of a crown ap- 
pear to have been submitted to his decision was in that 
£unous reference as to the deposition of Childeric. It is 
impossible to consider this in any other light than as a 
point of casuistry lai J before the first religious judge in 
the church. Cert^-inly, the Franks who raised the king 
of their choice upon their shields never dreamed that a 
foreign priest had conferred upon him the right of 

pallinm ill! ooncedit, && Dnpin, p. 34. the apostolic see, bat the church of Eng- 

GregoTj L confirmed this vicariate to land was not then inclined to acknow' 

Virgilins bishop of Aries, and gave him ledge ao great a supremacy in Rome, 

the power of ccnvoking synods. De Collier's Ecdes. History, p. 128. 

• Karca. L vL c. 7. In the eighth general council, that of 

J Decrevimns, says Bonifoce. in noetro Constantinople in 872, this prerogative 

qmodali conventa, et confessi smnns of sending the pallium to metropolitans 

fldem catholicam, et unitatem et sul^eo- was not only confirmed to the pope, but 

tionem Eomanas eoclesiaB fine tenus ser- extended to the other patriarchs, who 

Tare, S. Petro et vicario cijus velle sub- had every disposition to become as great 

jici, metropolitanos pallia ab illft sede usurpers as their more fortunate elder 

quarere, et, per omnia, pnecepta S. Petri brother. 

canonic^ sequi. De Marca, L vi. c. 7 ; ' De Marca, nbi supra. Schmidt, t it 

Schmidt, tip. 424, 438, 446. This p. 262. According to the latter, this 

writer Justly remarks the obligaticxi oath of fidelity was exacted in the ninth 

which Rome had to St Boniface, who century; which is very probable, since 

anticipated the system of Isidore. We Gregory YiL himself did but fill up the 

have a letter fixnn him to the English sketch which Nicholas L and John VUL 

dergy, with a copy of canons passed in had deUneated. I have since found thie 

one of his synods, fi>r the exaltation of confirmed by Giatian, pi 306. 



166 FALSE DECRETALS. Chap. VIL Past I. 

governing. Yet it was easy for succeeding advocates of 
Kome to construe this transaction very favourably for its 
usurpation over the thrones of the earth.* 

I shall but just glance at the subsequent political revo- 
lutions of that period ; the invasion of Italy by Pepin, 
his donation of the exarchate to the Holy See, the 
conquest of Lombardy by Charlemagne, the patriarchate 
of Kome. conferred upon both these princes, and the 
revival of the Western empire in the person of the 
latter. These events had a natural tendency to exalt 
the papal supremacy, which it is needless to indicate. 
But a circunistance of a very different nature contributed 
to ihis in a still greater degree. About the conclusion 
of the eighth century there appeared, under the name 
of one Isidore, an unknown person, a collection of eccle- 
Faise siastical canons, now commonly denominated 
i>ecretata. the False Decretals.* These purported to be 
rescripts or decrees of the early bishops of Bome ; and 
their effect was to diminish the authority of metropo- 
litans over their suffragans, by establishing an appellant 
jurisdiction of the Boman See in all causes, and by for- 
bidding national cotmcils to be holden without its con- 
sent. Every bishop, according to the decretals of Isidore, 
was amenable only to the immediate tribunal of the 
pope ; by which one of the most ancient rights of the 
provincial synod was abrogated. Every accused person 
might not only appeal from an inferior sentence, but re- 
move an unfinished process before the supreme pontiff. 
And the latter, instead of directing a revision of the 
proceedings by the original judges, might annul them by 
his own authority ; a strain of jurisdiction beyond the 

* Eglnhaid says that Pepin was made Dnpin, De Antiqnft DiscfplinA, p. 133. 

king per auctoritatem Romani pontifids; Flenry, Hist Eccl^ t ix. p. 500, seemc 

an ambignons word, which may rise to to consider the decretals as older than 

command, or sink to advice^ according to this collection of Adrian ; but I have 

the disposition of the interpreter. not observed the same opinion in any 

k The era of the False Decretals has other writer. The right of appeal from 

not been precisely fixed; they have a sentence of the metropolitan deposing 

seldom been supposed, however, to have a bishop to the Holy See is podtivetj 

appeared mndi before 800. But there recognised in the Capitularies of Louis 

is a genuine collection of canons pnbe* the Debonair (Baluze, p. 1000) ; the three 

lisbed by Adrian Lin 785, ^lich contain last books of which; according to the 

nearly the same principles, and many of collection of Anaegisns, are said to be 

which are copied hy Isidore, as weU as apostolicft auctoritate roborata, quia hit 

Charlemagne in his Capitularies. De cudendis maxima apostolica interfnit le- 

Marca, L viL c. 30 ; Qlannone, L v. c. 6; gatio. p. 1132. 
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canons of Sardica, but certainly warranted by the more 
recent practice of Rome. New sees were not to be 
erected, nor bishops translated from one see to another, 
nor their resignations accepted, without the sanction of 
the pope. They were still indeed to be consecrated by 
the metropolitan, but in the pope's name. It has been 
plausibly suspected that these decretals were forged by 
some bishop, in jealousy or resentment ; and their gene- 
ral reception may at least be partly ascribed to such 
sentiments. The archbishops were exceedingly power- 
ful, and might often abuse their superiority over inferior 
prelates; but the whole episcopal aristocracy had 
abundant reason to lament their acquiescence in a 
system of which the metropolitans were but the earliest 
victims. Upon these spurious decretals was built the 
great fabric of papal supremacy over the different 
national churches; a fabric which has stood after its 
foundation crumbled beneath it; for no one has pre- 
tended to deny, for the last two centuries, that the im- 
posture is too palpable for any but the most ignorant 
ages to credit.* 

The Gallican church made for some time a spirited 
though unavailing struggle against this rising 
despotism. Gregory IV., having come into ciSchMit« 
France to abet the children of Louis the De- JJ^^^y 
bonair in their rebelli(m, and threatened to 
excommunicate the bishops who adhered to the emperor, 
was repelled with indignation by those prelates. ** If 
he comes here to excommunicate," said they, ** he shall 
depart hence excommunicated."** In the subsequent 
reign of Charles the Bald a bold defender of ecclesias- 
tical independence was found in Hincmar archbishop of 
Hheims, the most distinguished statesman of his age. 
Appeals to the pope even by ordinary clerks had become 
common, and the provincial councils, hitherto the 

^ I have not seen any account of the nltramontane pretensions. In foct, it 

decretals so clear and Jndidons as in was his ot|)ect to please both in France 

Schmidt's History ofOermany, til. p. 249. and at Rome, to become both an ardi- 

Indeed all the ecclesiastical part of that bishop and a cardinal. He fidled never- 

work is executed in a very saperior theless of the latter hope ; it being im- 

manner. See also De Marca, L liL c. 6 ; possible at that time (1660) to satisfy 

L vii. c 30. The latter writer, from the papal conrt, without sacrificing alio* 

whom I have derived much information, gether the Galilean church and the crown, 

is by no means a strenuous advenaiy of ^ De Marca, L iv. c 11 ; Velly» kc 
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supreme spiritual tribunal, as well as legislature, were 
fsJiing rapidly into decay. The frame of church, govern- 
ment, which had lasted from the third or fourth century, 
was nearly dissolved ; a refractory bishop was sure to 
invoke the supreme court of appeal, and generally met 
there with a more favourable judicature. Hincmar, a 
man equal in ambition, and almost in public estimation, 
to any pontiff, sometimes came off successfully in his 
contentions with Bome.* But time is fatal to the unani- 
mity of coalitions ; the French bishops were accessible 
to superstitious prejudice, to corrupt influence, to mutual 
jealousy. Above all, they were conscious that a persua- 
sion of the pope's omnipotence had taken hold of the 
laity. Though they complained loudly, and invoked, 
like patriots of a dying state, names and principles of a 
freedom that was no more, they submitted almost in 
every instance to the continual usurpations of the Holy 
See. One of those which most annoyed their aristocracy 
was the concession to monasteries of exemption from 
episcopal authority. These had been very uncommon till 
about the eighth century, after which they were stu- 
diously multiplied.' It was naturally a favourite object 

• De Marca. L iv. c. 68, &c: L vL p. 228. Moratori, Diasert 70 (t iU. 

c 14, 28 ; L vii. c 21. Dupin, p. 133, &c p. 104, Italian), is of opinion that ex- 

Hist da Droit Eocl^ Franfcris, p. 188, 224. emptions of monasteries finom epiaoopal 

VeUy, kc Hincmar however was not visitation did not become frequent in 

consistent ; for, having obtained the see Italy till the eleventh century; and that 

of Bheims in an equivocal manner, he many charters of this kind are forgeries, 

had applied for confirmation at Eome, It is held also by some English anti- 

and in other respects impaired the GaL quaries that no Anglo-^axon monastery 

lican rights. Pasquier, Recherches de la was exempt, and that the first instance 

France, I. iiL c. 12. Is that of Battle Abbey under the Con- 

f The earliest instance of a papal ex- queror; the charters of an earlier date 

emption is in 455, which indeed is a having been forged. Hody on Convo- 

respectable antiquity. Others scarcely cations, p. 204ukl 170. It is remarkable 

occur till the pontificate of Zachary in that this grant is made by William, and 

the middle of the eighth century, who confinned by Lanfranc Collier, p. 256. 

granted an exemption to Monte Ouino, Exemptions became veiy usual in Eng- 

ita ut nullius Juri suttjaceat, nisi solius land afterwards. Henry, voL v. p. 337. 

Bomaui pontifids. See this discussed It is nevertheless to be admitted that 

in Giannone. L v. c. 6. Precedents for the bishops had exercised an arbitrary, 

the exemption of monasteries from epis- and sometimes a tyrannical power over 

copal Jurisdiction occur in Marculfris's the secular clergy ; and after the monks 

forms compiled towards the end of the became part of the church, which was 

seventh century, but these were by royal before the close of the sixth century, 

authority. The kings of France were they also fell under a control not always 

suprone heads of their national church, fairly exerted. Both complained greatly, 

Schmidt, tip. 382; De Marca, L iiL as the acts of councils bear witness:— 

c 16i Fleoiy, Institutions an Droit, t L Un £Edt i^wrtant et trop peu remarqut 
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with the abbots ; and sovereigns, in those ages of blind 
veneration for monastio establishments, were pleased to 
see their own foundations rendered, as it woidd seem, 
more respectable by privileges of independence. The 
popes had a closer interest in granting exemptions, which 
attached to them the regular clergy, and lowered the 
dignity of the bishops. In the eleventh and twelfth 
centuries whole orders of monks were declared exempt 
at a single stroke ; and the abuse began to awaken loud 
compIamtB, though it did not fidl to be aggravated after- 
wards. 

The principles of ecclesiastical supremacy were readily 
applied by the popes to support still more inso- ^^ ^ ^ 
lent usurpations. Chiefis by divine commission dvii go-** 
of the whole church, every earthly sovereign ^«™n«»t«. 
must be subject to their interference. The ^**»«^- 
bishops indeed had, with the common weapons of their 
order,' kept their own sovereigns in check ; and it could 
not seem any extraordinary stretch in their supreme head 
to assert an equal prerogative. Gregory IV., as I have 
mentioned, became a party in the revolt against Louis I., 
but he never carried his threats of excommimication into 
effect. The first instance where the Koman pontiflBs 
actually tried the force of their arms against a sovereign 
was the excommunication of Lothaire king of Lorraine, 
and grandson of Louis the Debonair. This prince had 
repudiated his wife, upon imjust pretexts,- but with the 
approbation of a national council, and had subsequently 
married his concubine. Nicolas I., the actual pope, 
despatched two legates to investigate this business, and 
decide according to the canons. They hold a council at 
Metz, and confirm the divorce and marriage. Enraged 

se ri^vMe ^ et Ik dans le conn de oette of maimers. The monasteries in the 

^x>qne; c^est la Intte des pr^tres de eighth and ninth centories seem not to 

paroiase contra lea evgqnes. 6uizot,Hi8t. have given occasion to much reproach, 

de la Qvilis. en France, Le^^on 13. In at least in comparison with the prelacy. 

this contention the weaker mnst have An commencement dn hniti^me si^le, 

given way; hnt the regalars, sustained I'^lise ^taitellctomb^ dans und^rdre 

by pnhlic respect, and having the coun- presque ^l k celui de la soci^t^ civile, 

tenance of the see of Rome, which began Sans sup^rienrs et sans inft^rienrs 2t re- 

to encroach upon episcopal anthorily, donter, d^gagds de la surveillance des 

came ont suocessful in securing them- m^tropolitains comme des conciles et de 

selves by exemptions from the Jurisdic* rinfluencede8prttrcs,nnefonled*^v^ves 

tion of the bishops. The latter ftimished se livndent anz plus scandaleux ezc^ 
a good pretext by their own relaxation 
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at this conduct of his ambassadors, the pope summons a 
council at Borne, annuls the sentence, deposes the arch- 
bishops of Treves and Cologne, and directs the king to 
discard his mistress. After some shuffling on the part of 
Lothaire he is excommunicated ; and, in a short time, 
we find both the king and his prelates, who had begun 
with expressions of passionate contempt towards the 
pope, suing humbly for absolution at the feet of Adrian 
IL, successor of Nicolas, which was not granted without 
difficulty. In all its most impudent pretensions the Holy 
See has attended to the circumstances of the time. Lo- 
thaire had powerful neighbours, the kings of France and 
Germany, eager to invade his dominions on the first 
intimation from Rome ; while the real scandalousness of 
his behaviour must have intimidated his conscience, and 
disgusted his subjects. 
Exconmiunication, whatever opinions maybe enter- 
Excommn- tained as to its religious efficacy, was originally 
nicaaoofl. nothing more in appearance than the exercise 
of a right which every society claims, the expulsion of 
refractory members from its body. No direct temporal 
disadvantages attended* this penalty for several ages ; but 
as it was the most severe of spiritual censures, and tended 
to exclude the object of it not only from a participation in 
religious rites, but in a considerable degree from the inter- 
course of Christian society, it was used sparingly and upon 
the grav^t occasions. Gradually, as the church became 
more powerful and more imperious, exconmiunications 
were issued upon every provocation, rather as a weapon 
of ecclesiastical warfore than with any regard to its ori- 
ginal intention. There was certainly some pretext for 
many of these censures, as the only means of defence 
within the reach of the clergy when their possessions 
were lawlessly violated.' Others were founded upon the 
necessity of enforcing their contentious jurisdiction, 
which, while it was rapidly extending itself over almost 
all persons and causes, had not acquired any proper 
coercive process. The spiritual courts in England, whose 
jurisdiction is so multifiuious, and, in general, so little 
of a religious nature, had till lately no means even of 
compelling an appearance, much less of enforcing a sen- 

ff Schmidt, t iv. p. 217 ; Flenry, Institatioiis aa Droit, t iL {k 102. 
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tence, but by excommimication.** Princes who felt the 
inadequacy of their own laws to secure obedience called 
in the assistance of more formidable sanctions. Several 
capitularies of Charlemagne denounce the penalty of 
excommunication against incendiaries or deserters from 
the army. Charles the Bald procured similar censures 
j^inst his revolted vassals. Thus the boxmdary between 
temporal and spiritual offences grew every day less 
distinct ; and the clergy were encouraged to fresh en- 
croachments, as they discovered the secret of rendering 
them successful.^ 

The civil magistrate ought undoubtedly to protect the 
just rights and hiwful jurisdiction of the church. It is 
not so evident that he should attach temporal penalties 
to her censures. Excommunication has never carried 
such a presumption of moral turpitude as to disable a 
man, upon any solid principles, from the usual privileges 
of society. Superstition and tyranny, however, decided 
otherwise. The support due to church censures by tem- 
poral judges is vaguely declared in the capitularies of 
Pepin and Charlemagne. It became in .later ages a 
more established principle in France and England, and, 
I presume, in other countries. By our common law an 
excommunicated person is incapable of being a witness 
or of bringing an action; and he may be detained in 
prison until he obtains absolution. By the Establish- 
ments of St. Louis, his estate or person might be attached 
by the magistrate.^ These actual penalties were attended 
by marks of abhorrence and ignominy still more calcu- 
lated to make an impression on ordinary minds. They 
were to be shunned, like men infected with leprosy, by 
their servants, their friends, and their families. Two 
attendants only, if we may trust a current history, re- 
mained with Kobert king of France, who, on account of 
asi irregular marriage, was put to this ban by Gregory V., 
and these threw all the meats which had passed his table 

h By a recent statate, 53 G. m. c. 127, fine in the lay, thongh not in the spiritual 

the writ De excommnnicato capiendo, as conrt. No law seems to have been so 

» process in contempt, was abolished in severe in this respect as that of England ; 

England, but retained in Ireland. though it is not strictly aocnrate to say 

i Mem. de I' Acad, des Inscript t zzxiz. with Dr. Cosens (Gibson's Codex, p. 1102), 

p. 596, &C. ^ that the writ De exoommun. capiendo 

k (Moonances des Bols, t L p. 121. is a privilege peculiar to the English 

But an exc(mmiunicated person mic^t church. 
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into the fire." Indeed the mere intercourse wiili a pro- 
scribed person incurred what was called the lesser 
excommunication, or privation of the sacraments, and 
required penitence and absolution. In some places a 
bier was set before the door of an excommunicated indi- 
vidual, and stones thrown at his windows : a singular 
method of compelling his submission." Everywhere the 
excommunicated were debarred of a regular sepulture, 
which, though obviously a matter of police, has, through 
the superstition of consecrating burial-grounds, been 
treated as belonging to ecclesiastical control. Their 
carcases were supposed to be incapable of corruption, 
which seems to have been thought a privilege unfit for 
those who had died in so irregular a manner."" 

But as excommunication, which attacked only one and 
perhaps a hardened sinner, was not always 

terdicts. ^fjcacious, the church had recourse to a more 
comprehensive punishment. For the offence of a noble- 
man she put a county, for that of a prince his entire 
kingdom, xmder an interdict or suspension of religious 
offices. No stretch of her tyranny was perhaps so out- 
rageous as this. During an interdict the churches were 
closed, the bells silent, the dead unburied, no rite but 
those of baptism and extreme unction performed. The 
penally fell up^n those who had neither partaken nor 
could have prevented the offence ; and the offence was 
often but a private dispute, in which the pride of a pope 
or bishop had been wounded. Interdicts were so rare 
before the time of Gregory VII., that some have referred 
them to him as their author ; instances may however be 
foxmd of an earlier date, and especially that which 
accompanied the above-mentioned excommunication of 
Eobert king of France. They were afterwards issued 
not unfrequently against kingdoms; but in particular 
districts they continually occurred.^ 

This was the mainspring of the machinery that the 
clergy set in motion, the lever by which they moved the 

"^ Velly, t iL the Greek church, that the bodiefl of ex- 

* Vaiasette. Hist de Langaedoc, t ill. commtmicated perBons remain in statu 

Appendix, p. 350 ; Da Cange, v. Exoom- quo. 

mnnlcatio. P Giannone, 1. vii. c 1 ; Schmidt, 1 Iv. 
° Da Cai^. V. Lnblocatos: where p. 22U; Dupiu, De antiquA EccL Disci- 
several anthors are referred to, for the plin&, p. 288 ; St. Marc, t ii. p. 53S ; 
constant opinion among the members of Henry, Institntions, t ii. p. 200. 



EccLES. PowEB. USURPATION OF THE POPES. 173 

world. From the moment that these interdicts and 
excommunications had been tried the powers of the 
earth might be said to have existed only by sufferance. 
Nor was the validity of such denunciations supposed to 
depend upon their justice. The imposer indeed of an 
unjust excommunication was guilty of a sin; but the 
party subjected to it had no remedy but submission. He 
who disregards such a sentence, says Beaumanoir, ren- 
ders his good cause bad.** And indeed, without annexing 
so much importance to the direct consequences of an 
ungrounded censure, it is evident that the received 
theory of religion concerning the indispensable obliga- 
tion and mysterious efficacy of the rites of communion 
and confession must have induced scrupulous minds to 
make any temporal sacrifice rather than incur their pri- 
vation. One is rather surprised at the* instances of 
failure than of success in the employment of these spiri- 
tual weapons against sovereigns or the laity in general. 
It was perhaps a fortunate circumstance for Europe that 
they were not introduced, upon a large scale, duong the 
darkest ages of superstition. In the eighth or ninth 
centuries they would probably have met with a more 
implicit obedience. But after Gregory VII., as the spirit 
of ecclesiastical usurpation became more violent, ihere 
grew up by slow degrees an opposite feeling in the laity, 
which ripened into an alienation of sentiment from the 
church, and a conviction of that sacred truth which 
superstition and sophistry have endeavoured to eradicate 
from the heart of man, that no tyrannical government 
can be founded on a divine commission. 

Excommunications had very seldom, if ever, been 
levelled at the head of a sovereign before the 
instance of Lothaire. His ignominious sub- J^J^tion 
mission and the general feebleness of the Car- ^^^he 
lovingian line produced a repetition of the ^^^ 
menace at least, and in cases more evidently beyond the 
cognizance of a spiritual authority. Upon the death of 
this Lothaire, his uncle Charles the Bald having pos- 
sessed himself of Lorraine, to which the emperor Louis II. 
had juster pretensions, the pope Adrian II. warned him 
to desist, declaring that any attempt upon that counti v 

•» pw 261. 
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would biing down the penalty of excommxinication. Sus- 
tained by file intrepidity of Hincmar, the king did not 
exhibit his usual pusHlanimiiy, and the pope in this 
instance foiled^ of success/ But John VIII., the next 
occupier of the chair of St. Peter, carried his pretensions 
to a height which none of his predecessors had reached. 
The Carlovingian princes had formed an alliance against 
Boson, the usurper of the kingdom of Aries. The pope 
writes to Charles the Fat, ** I have adopted the illus- 
trious prince Boson as my son ; be content therefore with 
your own kingdom, for I shall instantly excommunicate 
all who attempt to injure my son." • In another letter 
to the same long, who had taken some property from a 
convent, he enjoins him to restore it within sixty days, 
and to certify by an envoy that he had obeyed flie 
command, else an excommunication would immediately 
ensue, to be followed by still severer castigation if the 
king i^ould not repent upon the first punishment.* These 
expressions seem to intimate a sentence of deposition 
from his throne, and thius anticipate by two hundred years 
the famous era of Gregory VII., at which we shall soon 
jurive. In some respects John VIII. even advanced 
pretensions beyond those of Gregory. He asserts very 
plainly a right of choosing the emperor, and may seem 
indirectly to have exercised it in the election of Charles 
the Bald, who had not primogeniture in his favour." This 
prince, whose restless ambition was united with mean- 
ness as well as insincerity, consented to sign a capitula- 
tion, on his coronation at Bome, in favour of the pope 
and church, a precedent which was improved upon in- 
subsequent ages.* Bome was now prepared to rivet her 
fetters upon sovereigns, and at no period have the con- 
dition of society and the circiunstances of civil govem- 
mentbeenrso fjftvourable for her ambition. But 
degeneracy the Consummation was still suspended, and even 
totiie tenth j^^r progress arrested, for more than a hundred 
**^ ^^' aAd fifty years. This dreary interval is filled 
up, in the annals of the papacy, by a series of revolutions 
and crimes. Six popes were deposed, two murdered, one 

' De Marca, 1. iv. c. 11. " Balnz. CapitolarU. t ii. p. 351 ; 

• Schmidt, t ii. p. 260. Schmidt, t ii. p. 197, 

t Durioribiis deinceps sciens te ver- '^ Id, p. 199. 
bciibas eradiendum. Schmidt, p. 361. 
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mutilated. Frequently two or even three competitors, 
among whom it is not always possible by any genuine 
criticism to distinguish the true shepherd, drove each 
other alternately from the city. A few respectable names 
appear thinly scattered through this darkness ; and some- 
times, perhaps, a pope who had acquired estimation by 
his private virtues may be distinguished by some en- 
croachment on the rights of princes or the privileges of 
national churches. But in general the pontiflFs of that 
age had neither leisure nor capacity to perfect the great 
system of temporal supremacy, and looked rather to a 
"^e profit from the sale of episcopal confirmations, or of 
exemptions to monasteries.' 

The* corruption of the head extended naturally to all 
other members of the church. All writers concur comiption 
in stigmatizing the dissoluteness .and neglect of morals, 
of decency that prevailed among the clergy. Though 
several codes of ecclesiastical discipline had been com- 
piled by particular prelates, yet neither these nor the 
ancient canons were much regarded. The bishops, in- 
deed, who were to enforce them had most occasion to 
dread their severity. They were obtruded upon their 
sees, as the supreme pontiffs were upon that of Home, by 
force or corruption. A child of five years old was made 
archbishop of Eheims. The see of Narbonne was pur- 
chased for another at the age of ten." By this relaxation 
of morals the priesthood began to lose its hold upon the 
prejudices of mankind. These are nourished chiefly 
indeed by shining examples of piety and virtue, but 
also, in a superstitious age, by ascetic observances, by 
the fasting and watching of monks and hermits, who 
have obviously so bad a lot in this life, that men are 
induced to conclude that they must have secured a better 
reversion in futurity. The regular clergy accordingly, 
or monastic orders, who practised, at least apparently, 
the specious impostures of self-mortification, retained at 
all times a far greater portion of respect than ordinary 
priests, though degenerated themselves, as was admitted, 
from their primitive strictness. 

y Schmidt, t. U. p. 414; Moaheim; dmrch to have bishops imder twenty 

St. Marc ; Muratori, Ami. d'ltalia, pas- yean old. Id. p. 149. Even the pope 

Sim. Benedict IX. is said to have been only 

' Vaissette, Hist de Langnedoc, t ii. twelve, but this has been doabted. 
p. 253. It was almoftt general in the 



176 NEGLECT OF THE Chap. VII. Part I. 

Two crimes, or at lecist violations of ecclesiastical law, 
j^^ ^j had become almost mdversal in the eleventh 
rn^^f ^ century, and excited general indignation — the 
ce^***^- marriage or concubinage of priests, and the sale 
of benefices. By an effect of those prejudices in fiavoiir 
of austerity to which 1 have just aUuded, celibacy had 
been, &om very early times, enjoined as an obligation 
upon the clergy. It was perhaps permitted that those 
already married for the first time, and to a viigin, might 
receive ordination ; and this, affcer prevailing for a length 
of time in the Greek church, was sanctioned by the 
council of Trullo in 691,' and has ever since continued 
one of the distinguishing features of its discipline. The 
Latin church, however, did not receive these canons, and 
has uniformly persevered in excluding the three orders 
of priests, deacons, and subdeacons, not only &om con- 

* This oomidl was held at Constan- feeble barrier to the Impulse of the pa»- 

tinople in the dome of the palace, called dons." Ang.-Sax. Church, p. 176. What- 

Tmllcis, by the Latins. The nomina- evermay have been the case in Ene^d, 

ti^e Trullo, though solcecistical, is used, those who look at the abstract of the 

I believe, by ecclesiastical writers in canons of French and Spanish councils. 

English. St Marc, t. L p. 294; Art de in Dupin's Ecclesiastical History, fnxa 

v^fler les Dates, tip. 157 ; Fleuiy, Hist the sixth to the eleventh centioy, will 

Eccl^ t ix. p. 110. Bishops are not find hardly one wherein there is not 

within this permission, and cannot retabi gome enactment s^jainst bishops or priests 

their wives by the discipline of the Greek retaining wives in their houses. Sodk 

church. lingard says of the Anglo- provisions were not repeated certainly 

Saxon church,— "During more than 200 without reason; so that the remark of 

years from the death of Augustin the Fleury, t zi. p. 594, that he has found 

laws respecting clerical celibacy, so gaU- no instance of clerical marriage before 

ing to the natural propensities of man, 893, cannot we^h for a great deal. It is 

but so calculated to enforce an elevated probable that bishops did not often marry 

idea of the sanctity which becomes the after their consecration; but this cannot 

priesthood, were enforced with the ut- be presumed of priests. Souttiey, in his 

most rigour: but during part of the ninth Vindicis Ecclesise Anglicanse, p. 290, 

century and most of the tenth, when the while he produces some instances of 

repeated and sanguinary devastations of clerical matrimony, endeavours to mis> 

the Danes threatened the destruction of lead the reader into the suiq)08ition that 

the hierarchy no less than of the govern- it was even conformable to ecclesiastical 

ment, the andoit canons opposed but a canons.* 



• A late writer, who has glosed over every fact in ecclesiastical history which 
could make agednst his own particular tenets, asserts,— "In the earliest ages of 
the church no restriction whatever had been placed on the clergy in this respect" 
Palmer's Compendious Ecclesiastical History, p. 115. This may be, and 1 believe 
It is, very true of the Apostolical period; but the "earliest age$" are generally 
understood to go further: and certainly the prohibition of marriage to prieeto 
was an established custom of some antiquity at the time of the Mioene council. 
The question agitated there was, not whether priests should marry, oontraiy as it 
was admitted by their advocate' to apxaia ttucXmriae irapadoo-if, but whether 
married men should be ordained. I do not see any difference in principle ; bat the 
church had made one. 
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tiaotmg matrimony, bat from cohabiting with wives 
espoused befoie theor ordination. The prohibition, how« 
ever, during some ages existed only in the letter of her 
canons. In every country the secular or parochial clergy 
kept women in &eir houses, upon more or less acknow- 
ledged terms of intercourse, by a connivance of their 
occlesiastical superiors, which almost amounted to a 
positive toleration. The sons of priests were capable of 
inheriting by the law of France and also o£ Castile.^ 
Some vigorous efforts had been made in England by 
Bunstan, with the asaigtanoe of King iidgar, to dispossess 
the married canons, if not the parochial clergy, of their 
benefices ; but the abuse, if such it is to be considered, 
made inoessant progress till the middle of the eleventh 
century. There was certainly^ much reason for the rulers 
of the church to restore this part of their discipline, 
since it is by cutting off her members from the chcuities 
of domestic life that she secures their entire affection to 
her cause, and renders them, like veteran soldiers, inde- 
pendent of every feeling but that of fidelity to their com- 
mander and regard to the interests of their body. Leo IX. 
accordingly, one of the first pontiffis who retrieved the 
honour of the apostolic chair, after its long period of 
ignominy, b^an in good earnest the diffic^t work of 
enforcing celibacy among the clergy.* .His successors 
never lost sight of this essential point of discipline. It 
was a strug^e against the natural rights and strongest 
affections of mankind, which lasted for several ages, and 
succeeded only by the toleration of greater ottIs than 
those it was intended to remove. The laity, in general, 
took part against the married priests, who were reduced 
to in&my and want, or obliged to renounce their dearest 
connexions. In many paits of Germany no ministers 
were left to perform divine services.* But perhaps there 

b Becn«a des Hlstorlens, t xL pre« d Sdimidt, t ill. p. 279 ; Murtcnne. 

liioe. Marina, Eoiayo aobre las Siete Thesaorns Aneodotomin, t 1. p. 2S0. 

Pivtidas, a 221, 223. Tbis was hy ylr« A Danish writer draws a still darker 

toe of the general indnlgence shown hy pictnre of the granny exercised towards 

the customs of that country to conca* the married clergy, which, if he does not 

binage, ojr borevonia; the children of exaggerate, was severe indeed : aUimein- 

snch an miion always inheriting in de- bris tnmcabantar, alii oocidebantnr, alii 

ISuilt of those bom in solemn wedlock, de patrUl expeUebaotor, .pand sua reti- 

lUd. nuere. Langebek, Script Renun Da- 

" St Maic, t UL p. IftS, 164. 219, 603, nioarmn, t. L p. 380. The prohibition 

ftc. iraa repeatad laj Waldemar IL in 1222, 

TOL. n. H 
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was no country where the rules of celibacy met with so 
little attention as in England. It was acknowledged in 
the reign of Henry I. that the greater and better part of 
the clergy were married, and that prince is said to have 
permitted them to retain their wives.* But the hierarchy 



■0 that there seems to have been much 
difficnlty fotituL Id. p. 287 and p. 273. 

• Wilkiiu, CondUa, p. 387 ; Chroni- 
oon Saxon; Collier, p.' 248, 286» 294; 
LyUelton, vol. liL p. 328. The third 
Lateimn council fifty years afterwards 
^Maks of the detestable custom of keep- 
ing concubines long used by the English 
clergy. Cum in Anglift pravft et detes- 
tabili oonsuetudlne et longo tempore 
fberit obtentum, ut clerici in domibus 
snis foroicarias habeant. Labb^ Con- 
cilia, t. X. p. 1633. Eugeniufl IV. sent 
a l^ate to impose celibacy on the Irish 
deigy. Lyttelton's Henry IL voL iL 
p. 42. 

The English clergy long set at nou^^t 
the Eliminations of the pope against 
tiieir domestic happiness; and the c(Hn- 
mon law, or at least irr^i&tible custom, 
seems to have been their shield. There 
is some reason to believe that their chil- 
dren were legitimate for the purposes of 
inheritance, which, however, I do not 
assert. The sons of priests are men- 
tioned in several instruments of the 
twelfth and thirteenth centuries ; but we 
cannot be sure that they were not bom 
before their ftithers* ordination, or that 
they were reckoned legiUmate.*^ 

An instance however occurs in the 
Rot Cur. Regis, a.d. 1194, where the 
assize find tliat there has been nopresen- 
taticm to the church of Dunstan, but the 
parsons have held it firom fitther to son. 
Sir Francis Palgrave, in his Introduction 
to these records (p. 2«), gives other 
proofs of this hereditary succession in 
benefices. Giraldus Cambrensis, about 
the end of Henry II.'s reign (apud 
Wright's Political Songs of England, 
p. 353), mentions the marriage of the 
parochial clergy as almost universal. 
H<ire sacerdotum parochialium Anglin 
feie cuncturum xlamnabili quidem et 



detestabili, publicam secum habebat 
comitem individuam, et in fooo focaxiam, 
et in cubiculo concubtnam. They wen 
called focairi<B, as living at the same 
hearth; and this mig^t be tolerated, 
perhaps, <m pretence of service ; bat the 
fellowship, we perceive, was not confined 
to the fireside. It was about this time 
that a poem, De Concnbinis Saoerdotnm« 
commonly attributed to Walter Mapes, 
but alluding by name to Pope Inno- 
cent IIL, humorously defends the un- 
canonical usage. It begins thus : — 

" Prisdani "egula penitus caasatur, 
Sacerdoe per hie et hoc olim dedinft- 

batur, 
Sed per hie solummodo nunc artiea- 

latur, 
Gum per nostrum praesulem kooe amo- 

veatur." 

The last lines are better known, hav- 
ing been often quoted .•— 

**Eooe Jam pro clerids multom aUe- 
gavi, 
Necnonpro presbyteris multa oompiro> 

Pater-noster nunc pro me, quoojam 

pecoavi, 
Dicat quisque presbyter cum soA 
suavi." 
Poemi (uoribed to Mapa, p. 171. (Gsm* 
den Society, 1841.) 
Several other poems in this very cu- 
rious volume allude to the same sul^ect 
In a dialogue between a priest and a 
sdiular, the latter having taxed him with 
keepii^ a pregbytera in his house, the 
parson defends himself by recrimina- 
tion:— 

** Malo cum presbytera pulcra fcnmicazf , 
Servitnroe domino filios lucrari, 
Quam vagas satellites per antra aeo- 

tari; 
Est inhonestlssimum sic dehonestari." 

CP.M6.) 
John, on occasion of the interdict pro 



* Among the witnesses to some instruments in the reign of Edward L, printed 
by Mr. IIudson^Gumey from the court-rolls of the manor of Keswick in Norfulk, 
we have more than once Walter fiUus presbyteri. But the rest are described by the 
father's sumome, except one, who is called filius Beatricis; and as tie may be sun* 
pecfeed of being illegitimate, we cannot infer the contrary as to the priest's sou. 
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never relaxed in their efforts; and all the councils, 
general or proyincial, of the twelfth century, utter de- 
nunciations against (xmmbinaary priests/ After that age we 
do not find them so frequently mentioned ; and the abuse 
by degrees, thou^ not suppressed, was reduced within 
limits at which fie church might connive. 

Simony, or the corrupt purchase of spiritual benefices, 
was the second characteristic reproach of the 
clergy in the eleventh century. The measures ^^' 
taken to repress it deserve particular consideration, as 
they produced effects of the highest importance in the 
history of the middle ages. According to the •Episcopal 
primitive custom of the church, an episcopal eiecUoiw. 
vacancy was filled up by election of the clergy and 
people belonging to the city or diocese. The subject of 
their choice was, after the establishment of the federate 
or provincial system, to be approved or rejected by the 
metropolitan and his sufi&agans ; and, if approved, he was 
consecrated by them.« It is probable that, in almost 
every case, the clergy took a leading part in the selection 
of their bii^ops ; but the consent of the laity was abso- 
lutely necessary to render it valid.** They were, how- 
ever, by degrees excluded from any real participation, 
first in the Greek, and finally in the western church. 

noanoed against him in 1208, seised the cublnas, et nonnulli aliqoas dbi non me- 

ooDcabineB of the prteeti and compelled tirant desponsare. Opera Innocent ID. 

them to redeem themselves hj a flue. P- 558. See also p. 300 and p. 407. Tha 

PresbTteronun et dericormn focaris per latter cannot be snpposed a very common 

totam Angliam a ministrls regis capte case, after so many prohibitions; the 

rant, et ad se redimendum graviter more nsnal practice was to keep a female 

compnlse. Matt Paris, p. 190. This Is in their houses, under some pretence of 

omitted by Lingard. relationship or serritade, as is still said 

It is said by Ranmer (Oesch. der Ho- to be nsnal in CathoUc countries. Da 
henstanifen, vL 235) that there was a Cange, v. Focaria. A writer of respect- 
married bishop of Prague during the able authority asserts that the clergy 
pontiftcate of Innocent III., and that the fluently obtained a bishop's licence to 
custom of clerical marriages lasted in cohabit with a mate. Banner's [Whar- 
Hungary and Sweden to the end of the ton's] Observations on Burnet, p. II. 1 
thirteenth century. find a passage in Kidiolas de Clemaogis 

The marriages of English clergy are about 1400, quoted in Lewis's life of 

noticed and condemned in some provin- Peoock, p. 30. Plerisque in diooeaibae, 

cial oonstitntions of 1237. Matt Paris, rectores parochiarum ex oerto et con* 

p. 381. And there is, even so late as ducto cum his praelatis pretio, passim et 

1404, a mandate by the bishop of Exeter public^ concubinas tenent This, how- 

against married priests. Wilkins, Con- ever, does not amount to a direct licence, 

dlia, t iii. p. 277. s Marca, De Concordantift, ^ L vi. 

f Quidam sacerdotes Latini, says In- c. 2. 

Booent m., in domibus suifl habent con- b Father Paul on Benefices, c 7. 

n2 
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Biit this i^TM not effected tiUpi^tfy late times; the people 
folly preserved their electiye rights at Ifilaa in the 
eleventh century, and traces of &eir ooncTtrrenoe may 
be found both in France and Germany in the next age^* 

It does not appear that the early Christian emperoiB 
interposed with the freedom of choice any farther than 
to make their own confirmation necessary in the great 
patriarchal sees, such as Borne and Constantinople, which 
were frequently the objects of violent competition, and 
to decide in controverted elections.^ The Gothic and 
Lombard kings of Italy followed the same line of con- 
duct.*' But in the French monarchy a more ext^isive 
authority was assumed by ihe sovereign. Though the 
practice was subject to some variation, it may be said 
generally that the Merovingian kings, the line of Charle- 
magne, and the Gennan emperors of the house of Saxony, 
conferred bishoprics either by direct nomination, or, as 
was more regular, by recommendatory letters to the 
electors.* In England also, before the conquest, bishops 
were appointed in the witenagemot; and even in the 
reign of William it is said that Lanfranc was raised to 
the see of Canterbury by consent of parliament.'' But, 
independently of this merogative, which length of time 
and the tacit sanction of the people have rendered unques- 
tionably legitimate, the sovereign had other means of 

1 Dilfjurca, vU ■npra. Soiimldt, t tr. looo ipiliu* qui a ntlropoIitaBO «vdi-> 

p. 173. The finrm of eleetioii of a Uihop atii debet» a pforindaUlNii, » cleio ei 

ci Pay, In 1063, niiis thus: clerns, popn- popnlo eligator : et il persoDa eoodfgna 

loi, et militia elegtnraa. Vaiatette, Hist Aierit,peroniinationempxliidpiaoriiii»> 

de Langaedoc. t IL Appendix, p. 290. tor. Balni. CbpitaL t L p. 31. Gharto- 

Even Gratian iecma to admit in one magne ia Mid to liave adhered to this 



place that the laity had a sort of share, limitation, leaving electioos fine, and 

thoof^ no decisive v^ce, in filling up an only approving the person, and oonfer> 

episcopal vacancy, filectio clericonun ring investiture on him. F. Fsnl on 

est,petitlo plebis. Decret L L distinctio Benefices, c zv. Bat a more direct in- 

6S. And other sabseqaeot passages oon- finence was restcNred afterwards. Ivon 

firm this. Mshop of Ghartres, about the year uoo, 

k Gibbon, e. 90; St Marc, Abr^ tfaas concisely expresiss the seversl pa^ 

Chrasologique, t i. p. 7. ties ooncarring in the creation ci a 

* FraFsolo on Benefices. &lz.;Gis]i- Ushop: eligente dero, suflEragsnte po- 

none, L i& e. •iLiv.cl3; St Marc, tl. pulo, dono regis, per manum metropoU* 

p. 37. tani, approbante Romano pontifloe. Da 

B Schmidt, tip. 386; tiL p. 945. 487. Chesne, Script Bemm Gallicarum, t iv. 

This interference of the kings was per- p. 174. 

h^is not quite conformable to their own ** X^ttelton's Hist of Henry XL voL iv. 

laws, which only reserved to them the p. 144. But the passage, which heqootas 

confirmation. Eplsoopo decedente, ssys fimn theSsxonChronkle, is not foiaA in 

a coosUtation of Clotaire II. in 616, in the best edition. 
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oontrolling the election of a bishop. Those estates and 
honours which compose the temporalities of the see, and 
without which the naked i^iritaal privileges would not 
have tempted an avaricious generation, had chiefly been 
granted by former kings, and were assimilated to lands 
held on a beneficiary tenure. As they seemed to partake 
of the nature of fiefe, they required similar formalities — 
investiture by the lord, and an oath of fealty by 
the tenant. Charlemagne is said to have in- ^®* ^"'^ 
troduced this practice ; and, by way of visible symbol, as 
usual in feudal institutions, to have put the ring and 
crosier into the hands of the newly consecrated bishop. 
And this continued for more than two centuries afterwards 
without exciting any scandal or resistance.^ 

The church has undoubtedly surrendered part of her 
independence in return for ample endowments and tem- 
poral power ; nor could any claim be more reasonable 
than that of feudal superiors to grant the investiture of 
dependent fiefisi. But the fairest right may be sullied by 
abuse ; and the sovereigns, the lay-patrons, the prelates 
of the tenth and eleventh centuries, made their powers 
of nomination and investiture subservient to the grossest 
rapacity.*^ According to the ancient canons, a benefice 
was avoided by any simoniacal payment or stipulation. 
If these were to be enforced, the church must almost 
be cleared of its ministers. Either through bribery in 
places where elections still prevailed, or through corrupt 
agreements with princes, or at least customary presents 
to their wives and ministers, a large proportion of the 
bishops had no valid tenure in their sees. The case was 
perhaps worse with inferior clerks; in the church of 
Milan, which was notorious for this corruption, not a 
single ecclesiastic could stand the test, the archbishop 
exacting a price for the collation of every benefice.' 

The bishops of Eome, like those of inferior sees, were 
regularly elected by the citizens, laymen as well as 

P De liaioa, ^ 41C; GMannoDe, L tL jraidsbment, bat the two oomUned ftar- 

e.1. Aiih a good qpedmoi oi the eleventb 

1 Banifikoe marquis of Tnicanj, Ihthar century. 

of Ibe countett Matilda, and by fiiir the 'St Kans, t liL p. 96, 188, 219^ 230, 

greatest prince in Italy, was flogged be- 296. 668; Mnratuii, xx. 9Sd, 1067, ftc.; 

fore the altar by an abbot for selling Flenry, Hist Ecd^ t ziiL p. 73. The 

beneAoes. Mnratmi, ad ann. 1046. The snm however appears to have bem very 

offence was much more common than the small : rather Uke a fise than a bribe. 
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eoclefiiastics. But their confleoration was deferred until 
j^ ^j^ the populax choice had received the sovereign's 
ooi^matioti Banction. The Bomans regularly despatched 
Upopet. letters to Constantinople or to the exarchs of 
fiavenna, praying that their election of a pope might be 
confirmed. Exceptions, if any, are infrequent while 
Borne was subject to the eastern empire.* This, among 
other imperial prerogatives, Charlemagne might consider 
as his own. He possessed the city, especially after his 
coronation as emperor, in fall sovereignty; and even 
before that event had investigated, as supreme chief, 
some accusations preferred a^inst the pope Leo lU. 
No vacancy of the papacy took place after Charlemagne 
became emperor ; and it must be confessed that, in the 
first which happened under Louis the Debonair, Ste^ 
phen lY. was consecrated in haste without that prince's 
approbation.' But Gregory IV., his successor, waited 
tni his election had been confirmed ; and upon the whole 
the Carlovingian emperors, though less uniformly than 
their predecessors, retained that mark of sovereignty." 
But during the disorderly state of Italy which followed 
the last reigns of Charlemagne's posterity, while the 
sovereignty and even the name of an emperor were in 
abeyajice, the supreme dignity of Christendom was c<m- 
ferred only by the factious rabble of its capital. CNiho 
the Great, in receiving the imperial crown, took upon 
him the prerogatives of Charlemagne. There is even 
extant a decree of Leo YIII., which grants to him and 
his successors the right of naming future popes. But the 
authenticiiy of this instrument is denied by the Italians.'' 
It does not appear that the Saxon emperors went to such 
a length as nomination, except in one instance (that of 
Gregory V. in 996) ; but they sometimes, not uniformly, 
confirmed the election of a pope, according to ancient 

* Le Blano, DiBsertation sar TAuto- dissertatton, t. iv. p. 1167, thooi^ ad- 
rite des EmpereuTB. This is sattJoined mitting some interpolations. Psgi, in 
to his Traits des Monnoyes; bat not in Baroninm, t iv. p. 8, seemed to me to 
an copies, which makea those that want' have urged some weighty oltfections: 
it less valuable. St Maic and Muratori, and Moratori, Annali d'ltalia, a.i>. 963, 
passim. speaks of it as a gross impostore, in 

* Mniatori, ±j>. 817 ; Si Maic which he probably goes too for. It ob- 
** Le Blanc; Schmidt, t ii. p. 186; tained credit rather early, and is admitted 

St Marc, tip. 387, 393, &c into the Decretmn of Oratlan, notwith- 

* St Marc has defended the anttien- standing its obvious tendency. p» 211, 
tidty of this instrument in a separate edit 1691. 
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custom. An explicit right of nominatioii was, however, 
conceded to the emperor Henry III. in 1047, as the 
only means of rescuing the Boman church from the 
disgrace and depravity into which it had &lien. Henry 
appointed two or three very good popes ; acting in thw 
against the warnings of a selfish policy, as fSa,tal ezpe<- 
rience soon proved to his family .^ 

This high prerogative was perhaps not designed to 
extend beyond Henry himself. But even if it had been 
transmissible to his successors, the infieuicy of his son 
Henry IV., and the fekctions of that minoriiy, precluded 
the possibility of its exercise. ' Nicolas II., in 1059, 
published a decree wl^ch restored the right of Dec^e of 
election to the Eomans, but with a remarkable Nicolas n. 
variation from the original form. The cardinal bishops 
(seven in number, holdiSig sees in the neighbourhood of 
Eome, and consequently suf&agans of the pope as patri- 
arch or metropolitan) were to choose the supreme pontiff, 
with the concurrence first of the cardinal priests and 
deacons (or ministers of the P^^^ churches of Kome), 
and afterwards of the laity. Thus elected, the new pope 
was to be presented for confirmation to Henry, " now 
king, and hereafter to become emperor," and to such of 
his successors as should personally obtain that privilege.* 
This decree is the foxmdation of that celebrated mode of 
election in a conclave of cardinals which has ever since 
determined the headship of the church. It was intended 
not only to exclude the citizens, who had indeed justly 
forfeited their primitive right, but as far as possible to 
prepare the way for an absolute emancipation of the 
papacy from the imperial control ; reserving only a pre- 
carious and personal concession to the emperors instead 
of their ancient legal prerogative of confirmation. 

The real author of this decree, and of all other vigorous 
measures adopted by the popes of that age, Gregory vn. 
whether for the assertion of their independence ^-^^ ^^^ 
or the restoration of discipline, was Hildebrand, arch- 
deacon of the church of Eome, by far the most conspicu- 
ous person of the eleventh century. Acquiring by his 

f St Maxc; Mnratori ; Schmidt; Stm- the consent of two-thirds of the coUege 

Tins. necessary for a pope's election. Labb^ 

' St Marc, t iiL p. 276. The first Concilia, t z. p. 1508. 
esnoQ of the thirdLatenn council makes 
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extraordinaiy qiialitifis an vnboimded aseendeiioy over 
the Italian cleigy, they legarded bim as their chosen 
leader and the nope of their common cause. He had 
been empowered mif^y to nominate a pope on lite part 
of Ibe Bomans after the deatb of Leo IX., and compelled 
Henry ILL to aoqmesce in his choice of Yietor II.' ]So 
man could proceed more fearlessly towards his object 
than Hildebrand, nor with less attention to oonscientioiis 
impediments. Thongb the decree of JNicolas IL, his own 
work, had expressly reserved the rigbt of confirmation of 
the yoimg kmg of Germany, yet on the death of that 
pope Hildebrand procured the election Imd consecration 
of Alexander II. without waiting for any authority.^ 
During this pontificate he was considered as somethmg 
greater than the pope, wbo acted entirely by his counsels. 
On Alexander's decease Hildebrand, long since the real 
head of the church, was raised with enthusiasm to its 
chief dignity, i^d assumed the name of Gregory YII. 

Notwithstanding the late precedent at the election of 
His diiTerw -^©^a^dcr II., it appears that Gregory did not 
vnoeswith yet considcr his plans sufficiently mature to 
Heniy IV. ^hrow off the yoke altogether, but declined to 
receive consecration until he had obtained the consent of 
the king of Germany.*' This moderation was not of long 
continuance. The situatioai of Germany speedily afEbrded 
him an opportunity of displaying his ambitious views. 
Henry IV., tbrough a very bad education, was arbitrary 
and dissolute ; tbe Saxons were engaged in a desperate 
rebellion ; and secret disaffection had spread among the 
princes to an extent of which the pope was much better 
aware than the king.*^ He began li^ excommunicating 
some of Heniys ministers on pretence of simony, ana 
made it a ground of remonstrance that they were not 
instantly dismissed. His next step was to publish a 
decree, or rather to renew one of Alexander 11., against 
lay investitures.* The abolition of these was a fiskvourite 
object of Gregory, and formed an essential part of his 
general scheme for emancipating the spiritual and sub- 

* 8L "ilUaCt p. 97. day of bis election, p. SS4. 

i> Id. p. 806. d Schmidt ; St Mara Tbeae two are 

" Id. p. 662. He acted, howerer, as my principal aathorities f6r the oooteat 

pope, corresponding in that charscter between tbe cbnrch and the enqiire. 

with bisbope of aU countries, from tbe * St Marc, t UL p.C9lL 
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jngatiiig the temporal power. The ring and crosier, it 
was asserted by l^e papal adTOeates, were the emblems 
of that power whioh no monaerch could bestow ; but CTen 
if a less offensive symbol were adopted in inyestitures, 
the dignity of the church was lowered, and her puriiy 
contaminated, when her highest ministers were com- 
pelled to solicit the patronage or the approbtttion of lay- 
men. Though the estates of bishops might, strictly, be 
of temporal right, yet, as ihey had been inseparably 
annexed to their spiritual office, it became just that what 
was first in dignity and imp(»rtance should carry with it 
those accessory parts. And this was more necessary 
than in former times on account of the notorious traffic 
which sovereigns made of their usurped nomination to 
benefices, so that scarcely any prelate sat by their favour 
whose possession was not iuvaHdated by simony. 

The contest about investitures, though begun by Gre- 
gory VII., did not occupy a very prominent place during 
his pontificate ; its interest being suspended by other 
more e^straordinary and important dissensions between 
the church and empire. The pope, after tampering some 
time with the disaffected party in Germany, summoned 
HefDxy to appear at Eome and vindicate himself from the 
charges alleged by his subjects. Such an outrage natu-/ 
rally exasperated a young and passionate monarch. 
Assembling a number of bishops and other vassals at 
Worms, he procured a sentence that Gregory should no 
l(mger be obeyed as lawful pope. But the time was past 
for those arbitraiy encroaclunents, or at least high pre- 
rogatives, of former emperors. The relations of depend- 
ency between church and state were now about to be 
reversed. Gregoiy had no sooner received accounts of 
the proceedings at Worms than he summoned a council 
in the Lateran palace, and by a solemn sentence not only 
excommunicated Henry, but deprived him of the king- 
doms of Germany and Italy, releasing his subjects from 
their allegiance, and forbidding them to obey him as 
sovereign. Thus Gregory VII. obtained the glory of 
leaving all his predecessors behind, and astonishing man- 
kind by an act of audacity and ambition which the most 
emulous of his successors could hardly surpass.' 

f The sentence of OregoiyVn. against shoold always remember, to pertMiB 
the enq)eror Henxy was directed, we already well diqxMed to r^ect his atitho- 
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The first impulses of Henry's mind on hearing this 
denunciation were indi^iation and resentment. But, 
like other inexperienced and misguided sovereigns, he 
had formed an erroneous calculation of his own resources. 
A conspiracy, long prepared, of which the dukes of 
Suahia and Carinthia were the chiefs, hegan to manifest 
itself. Some were alienated by his vices, and others 
jealous of his family. The rebellious Saxons took courage ; 
the bishops, intimidated by excommunications, withdrew 
from his side ; and he suddenly found himself almost 
insulated in the midst of his dominions. In this deser- 
tion he had recourse, through panic, to a miserable 
expedient. He crossed the Alps with ihe avowed deter- 
mination of submitting, and seeking absolution from the 
pope. Gregory was at Canossa, a fortress near Beggio, 
belonging to his Mthful adherent the countess MatQda. 
It was in a winter of unusual severity. The 
A.D. 10T7. ^jj^p^jQj. ^ag admitted, without his guards, into 
an outer court of the castle, and three sw)cessive days 
remained from morning till evening in a woollen shu^ 
and with naked feet ; while Gregory, shut up with tiie 
countess, refused to admit him to his presence. On tiie 
fourth day he obtained absolution ; but only upon con- 
\dition of appearing on a certain day to learn the pope's 
decision whether or no he should be restored to his 



ritj. Men are gUd to be told that it is proecribenda Jndicabit Ipse enim vir 

their duly to resist a sovere^ agidnst apostolicns .... Prsterea, liberi ho- 

wliom they are i&^bellioa, aod will not mines Henricom eo pacto sibi pneposiie- 

be very scmpnloos in examining oondn- runt In regem. at electores soos jnstk 

sions which ML in with their inclinations Jodicare et regali providentift gabemai« 

and interests. Allegiance was in those satageret, qnod pactnm ille postea prc- 

tnrbulent ages easily thrown off, and the varicari et cont^nnere n<m. cessavit, &c. 

right of resistance was in omtinaal ezer- Ergo, et absque sedis i^Kwtolics Jodicio 

else. To the Germans of the eleventh prindpes eum pro regfi meritt> refotare 

century a prince unfit for Christian poesent, cum pactum adimplere contem- 

communion would easily H>pear unfit to serit, quod lis pro electione suA promi- 

reign over them ; and thou^^ Henry had serat ; quo non adimpleto, nee rex ease 

not given much real provocation to the poterat Vita Greg. VIL In Muiatori. 

pope, his vices and tyranny might seem Script Rer. ItaL t iiL p. 342. 

to challenge any spiritual censure or Upon the other hand, the firiends and 

temporal chastisement A nearly con- supporters 'of Henry, though ecclesIastlcB, 

temporary writer combines the two jus- protested against this novel stretch <rf 

tiftcations of the rebellious party. Nemo prerogative in the Boman see. Several 

Bomanorum pontifioem reges a regno proolb of this are adduced l^ Sdmiidt. 

depooere posse denegabit, quicunque tiiLp.315. 
decreta sanctissimi papsB Gr^sorii non 
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kingdom, tmtil which time he promised not to assmne 
the ensigns of royalty. 

This base hunuliation, instead of conciliating Henry's 
adversaries, forfeited the attachment of his friends. In his 
contest with the pope he had found a zealous support in 
the principal Loml]«uxL cities, among whom the married 
and simoniacal clergy had gzeat influence.' Indignant 
at his submission to Gregory, whom they affected to con- 
sider as an usurper of the papal chair, they now closed 
their gates against the emperor, and spoke openly of 
deposing him. In this singular position between oppo- 
site dai^rs, Henry retrod his late steps, and broke off 
his treaty with the pope ; preferring, if he must fall, to 
Ml as the defender rather than the betrayer of his im- 
perial rights. The rebellious princes of Germany chose 
another king, Eodolph duke of Suabia, on wKom Gregory, 
after some delay, bestowed the crown, with a Latin verse 
importing that it was given by virtue of the original 
commission of St. Peter.** But tiie success of this pontiff 
in his immediate designs was not answerable to his 
intrepidity. Henry both subdued the German rebellion 
and carried on the war with «o much vigour, or rather so 
little resistance, in Italy, that he was crowned in Rome 
by the antipope Guibert, whom he had raised in a coim- 
cH of his partisans to the government of the church 
instead of Gregory. The latter foimd an asylum under 
the protection of Roger Guiscard at Salerno, p^^^^ 
where he died an exile. His mantle, however, about in- 
descended upon his successors, especially Urban ^o^ti*"'^ 
II. and Paschal II., who strenuously persevered in tlie 
great contest for ecclesiastical independence ; the former 
with a spirit and policy worthy of Gregory VII., the 
latter with steady but disinterested prejudice.* They 

K There had been a kind of cItU war tori's Annals. The Milanese clergy set 

at Milan for about twenty years before up a pretence to retain wives, under the 

this time, excited by the intemperate authority of their great archbishop, SL 

teal of some partisans who endeavoured Ambrose, who, it seems, has spoken with 

to execute the pi^ decrees agaiifflt more indulgence of this practice than 

irregular clerks by force. The history of most of the fathers. Both Amulf and 

these feuds has been written by two con- Landnlf favour the married clerks ; and 

temporaries, Amulf and Landulf, pub- were perhaps themselves of that descrip- 

lished in the 4th volume of Muratori's tion. Muratori. 

Scriptores Rerum Italicarum ; sufficient ^ Petra dedit Petro, Petrus diadema 

extracts from which will be found in St Rodolpho. 

Marc t iiL p. 230, &c, and in Mura- i Ftachal IL was so conscientious in t 
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raised np en^nies againflt Heniy lY. ont of the bosom ci 
his family, instigating the ambition of two of his sons 
snocessiyelj, Conrad and Henry, to mingle in the revolts 
of G^ermany. But Borne, under whose auspices the latter 
had not scrupled to engage in an afanost parricidal rebel- 
lion, was soon disapp(mted by his unexpected tenacious- 
ness of that obnoxious pren^tive which had occasioned 
so much of his father's miseiy. He steadily refused to 
part with the right of investiture ; and the empire was 
still committed in open hostility' with the chiirch for 
fifteen years of his reign. ^ But Heniy Y . being stroi^er 
in the support oi his Qerman vassals than his feither had 
been, none of the popes with whom he was engaged had 
the boldness to repeat the measures of Gregory YII. At 
Qompro. length, each party grown weary of this ruinous 
miied by Contention, a treaty was agreed upon between 
^f^^Sli^ the ^nperor and Calixtus H. which put an end 
Aj). U2a. by compnnnise to the question of ecclesiaatioal 
investitures. By this compact tiie emperor resigned for 
ever all pretence to invest bishops by the ring and crosier, 
and recognised the liberty of elections. But in return it 
was agreed that elections should be made in his presence 
or that of his officers, and that the new bishop should 
receive his temporalities frcHU the emperor by the 
sceptre.^ 

Both parties in the concordat at Worms receded from 
so much of their pretensions, that we might almost hesir 
tate to determine which is to be considered as victorious. 
On the one hand, in restoring the freedom of episcopal 
elections the emperors lost a prerogative of very long 
standing, and almost necessaiy to the maintenance of 
authority over not the least turbulent part of their sub- 
jects. And though the form of investiture by the ring 

Ids ftbborrenoe of invMtittireg, Hiat be than himself, nor to those of the empe- 

actoally signed an agreement wi<]i ror's party, whose Joint clamonr soon put 

Henry V. in 1 110, whereby the prelates a stop to the treaty. St. Marc, t i v. p. 976. 

were to resign all the lands and other A letter of Paschal to Anaehn (Schmidt, 

possessions which they held in fief of the t iii. p. 304) seeofi to imply that he 

emperor, on condition of the latter re- fhonj^t it better for the chnrch to be 

noondng the right of investitnre, which withoat riches than to epjoy them on 

Indeed, in such drcmnstances, wonld fall condition of doing homage to laymen, 
of itself. This extraordinary concession, k St Marc, t iv. p. 1093; Schmidt, 

as may be imagined, was not very satis- t iii. p. IIS. The latter qnotes the Latin 

factory to the cardinals and bishops abont words. 
' Psadud's court, more worldly-minded 
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and crosier seemed in itself of no importance, yet it had 
been in effeot a collateral security against the election of 
obnoxious persons. For the emperors, detaming this 
necessary part of the pontificals mrtil they should confer 
investiture, prevented a hasty consecration of the new 
bishop, after which, the vacancy being legally filled, it 
would not be decent for them to withhold &e temporali- 
ties. But then, on the oth^ hand, they preserved by 
the concordat Iheir feudal sovereignty over the estates of 
the church, in defiance of the laugnage which had 
recently heen held by iti rulers. Gregory VII. had 
positively declared, in the Latenn council of 1080, that 
a bishop or abbot receiving investiture from a layman 
should not be reckoned as a prdate."* The same doctrine 
bad been maintained by all his successors, without any 
limitation of their censures to the formality of the ring 
'and crosier. But Calixtus 11. himself had gone mucn 
farther, and absolutely prohibited the compeUing eccle- 
siastics to render any service to laymen on account of 
their benefices." It is evident that such a general im- 
munity from feudal Obligations for an order who possessed 
nearly half the lands in Europe struck at the root of those 
institutions by which the fSal^c of society was principally 
held together. This complete independency had been 
the aim of Gregoiy's disciples ; and by yielding to the 
continuance of lay investitures in any s^pe Calixtus 
may, in this point of view, appear to have relinquished 
the principal object of contention.* 

™ St Marc, t ir. p. 774. A bishop of dionld be aasigned to Rome in respect of 
Placentia asBerts that prelates di»- Oennany, it does not seem equally clear 
hoDOured their order by patting their m to England, lingard says of the 
hands, wtdoh held the body and blood of agreement between Henry L and Fto- 
CtaiBt, between those of impure laymen, dud n.,— "Upon the whole, the church 
pi 9S<. The same expressions are used gained little by this compromise. It 
by others, and are levelled at the form of mi|^t check, but did not abolish, the 
feudal h(»nage, which, according to the principal abase. If Henry surrendered 
principles of that age, tm^t to have an umMcessary ceremony, he stin re- 
been as obnoxious as investituie. tained the sobetaaoe. The ri^t which 
" Id. p. 1061, 1067. he assumed of nominating bishops and 
<> Banke observes that according to abbots was left unimpaired." Hist of 
the oonocotiat of Wotuis predominant EngL iL l<t9. Bat if this nomination l^ 
influence was yielded to the emperor in the crown was so great an abase, why 
Germany and to the pope in Italy; an did the popes concede it to Spain and 
agreement, however, which was not ex- France ? The real truth is, that no mode 
pressed with precision, and which con- of choosing bishops is altogether unez- 
tahMd the germ of firesh disputes. Hist ceptionable. But, upon the whole, 
of Reform. LSI. But even if this victory oominatioo by fte erowa is likely to 
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The emperors were not the only sovereigns whose 
practice of investitare excited the hostility of Bome, 
although they sustained the principal brunt of the war. 
A similar contest broke out under the pontificate of 
Paschal II. with Henry I. of England ; for the circum- 
stances of which, as they contain nothing peculiar, I 
refer to our own historians. It is remarkable that it 
ended in a compromise not unlike that adjusted at Worms ; 
the king renouncing all sorts of investitures, while the 
pope consented that the bishop should do homage for his 
temporalities. This was exactly the custom of France, 
where investiture by the ring and crosier is said not to 
have prevailed ; ^ and it answered the main end of sove- 
reigns by keeping up the feudal dependency of ecclesi- 
astical estates. But the kings of Castile were more 
fortunate than the rest ; discreetly yielding to the pride 
of Bome, they obtained what was essential to their own 
authority, and have always possessed, by the concession 
of Urban 11., an absolute privilege of nomination to 
bishoprics in their dominions.** An early evidence of 
that indifference of the popes towards the real independ^ 
ence of national churches to which subsequent ages were 
to lend abundant confirmation. 



woilc better than any other, even for the mudi subtracted from the efficacy of the 
religloos good of the chnrdi. As a latter. This left an imixHrtaoce to the 
meansof preserving the connexion of the imperial investitare after the Galixtin 
clei^ with the state, it is almost indis- concordat, whidi was not intended pro- 
pensable. baldy by the pope. For the words, as 
Schmidt observes, as to Germany, that quoted by Schmidt (iiL 301)— Habeat 
the dispute about investitures was not imperatoria dignitas electum liber^ con- 
wholly to the advantage of the church { secratnm canonic^ regaliterper 8cq»trum 
thouf^ she seemed to come out success- sine pretio tamen investire solenniter — 
ftiUy, yet it produced a hatred on the imply nothing more than a formality, 
part of the laity, and, above all, a deter- The emperor is, as it were, commanded 
mination in the princes and nobility to to invest the bishop after ccmsecration. 
grant no more lands orer which, their But In practice the emperors always 
suzerainty was to be disputed. iiL ae9. conferred the investiture before conae- 
The emperors retained a good deal— the cration. Schmidt, iv. 163. 
r^i^e, or possession of the temporalities ^ HisUAn du Droit public eocl^slas- 
during a vacancy; the prerogative, on a tique Francis, p. 261. I do not fully 
disputed election, of investing whichever rely <m this authority, 
candidate they pleased; above all, per- ^ F. Paul on Benefices, c^34; Zurita. 
haps, the recognition of a great principle, Anales de Aragon, t iv. p. 306. Fleuiy 
that the church was, as to its temporal says that the kings of l^iain ncaninate to 
estate, the sul\ject of the dvil magistrate, bishoprics by virlue of a particular indul- 
The feudal element of society was so gence. renewed by the pope for the life 
opposite to the ecclesiastical, that what- of each prince. Instituttond an DnAt, 
ever was gained by the former was so t L p. loe. 
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Wlieii the emperois had snrrendered their pretenskms 
to interfere in epiBcopal elections, the primitive jntrodnctioi 
mode of collecting, the suf&ages of clergy and of capitular 
laity in conjtmction, or at least of the clergy «i«^o°^ 
with the laity's assent and ratification, ought naturally 
to have revived. But in the twelfth century neither the 
people, nor even the general body of the diocesan clergy, 
-were considered as worthy to exorcise this function. It 
soon devolved altogether upon the chapters of cathedral 
churches.' The original of these may be traced very 
high. In the earliest ages we find a college of presby- 
tery consisting of the priests and deacons, assistants as a 
council of advice, or even a kind of parliament, to their 
bishops. Parochial divisions, and fixed ministers at- 
tached to them, were not established tiU a later period. 
But the canons, or cathedral clergy, acquired afterwards 
a more distinct character. They were subjected by 
degrees to certain strict observances, little differing, in 
£EMJt, from those imposed on monastic orders. They lived 
at a common table, they slept in a common dormitory, 
their dress and diet were regulated by peculiar laws. 
But they were distinguished from monks by the right of 
possessing individual property, which was afterwards 
extended to the enjoyment of separate prebends or bene- 
fices. These strict regulations, chiefly imposed by Louis 
the Debonair, went into disuse through the relaxation 
of discipline ; nor were they ever effectually restored. 
Meantime the chapters became extremely rich; and as 
they monopolized the privilege of electing bishops, it 
became an object of ambition with noble families to 
obtain canonries for their younger children, as the surest 
road to ecclesiastical honours and opulence. Contrary, 
therefore, to the general policy of the church, persons of 



' Fra Paolo (Treatise on Benefices^ fovonr should be deemed daly elected ; 

c. 34) says that between 1122 and 1146 and this was conflitned by Otho IV. in 

it became a rule almost everywhere the capitulation upon his accession. Hist 

established that bishops should be chosen des Allemands, t iv. p. 175. Flen^ 

by the chapter. Schmidt, however, thinks thatchapters had not an exclndve 

Mngs a few instances where the consent election till the end of the twelfth cen- 

of the nobility and other laics is expressed, tury. The second Lateran council in 

tiiou^ perhaps little else than a matter 1139 represses their attempts to engrctv 

of fram. Innocent II. seems to have it. Institutions au Droit Eccl^ t i. 

been the first who declared that whoever p. 100. 
had the nu^rity of the chapter in his 
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inferior biriih have been rigidly exeluded from these 
foundations.' 

The object of Qregory YIL, in attempting to redtees 
Q^j^^ those more flagrant abuses which for two e^a- 
ooBdoot of tunes had defom^ the £Eiee of the Latin, chujch, 
Gregory vn. jg j^q^ incapable, perhaps, of vindication, though 
no sufficient apology can be offered for the mefois he 
employed. But the disinterested love of r^ormation, to 
which candour might ascribe the contention against 
investitures, is belied by the general tenor of his con- 
duct, exhibiting an arrogance without parallel, and an 
ambition that grafted at universal aid unlimited mo- 
narchy. He may be called the common enemy of all 
sovereigns whose di^ty as well as independence 
mortified his in&tuated pride. Thus we find him me- 
nacing Philip I. of Prance, . who had connived at tlie 
pillage of some Italian merchants and pilgrims, not ouly 
with an interdict, but a sentence of deposition.' Thus 
too he asserts, as a known historical fact, that the king- 
dom of Spain had formerly belonged, by special right, to 
St. Peter ; and by virtue of this imprescriptible claim he 
grants to a certain count de Eouci aU territories which 
he should reconquer &om the Moors, to be held in fief 
from the Holy See by a stipulated rent.*" A similar pre- 
tension he makes to the kingdom of Hungary, and bitterly 
reproaches its sov^eign, Solomon, who had done homage 
to the emperor, in derogation of St. Peter, his legitimate 
lord.' It was convenient to treat this apostle as a great 

* Schmidt, i ii. p. 324, 473; t ilL Boodo, ci^tu fitmam apod vos hand 

p. 281. Encyclop^e, art Ghanoine. obsoonun esse patamuB, terram iUam ad 

F. Paul CD Benefices, c. 16. Ftooiy, honoiem StL Petri ingiedi, et a pagpm* 

a"*' DisoouTB snr I'Hist Eodte. omm manibiis eripere cnpiens, hanc oon- 

t St Marc, t UL p. 628 ; Fleory, Hist oessionem ab apoetoUcft sede obtinuit nt 

Ecol^ t xiiL p. 381, 264. partem illam, onde pagaiKOS suo stndto 

^ The language he employs is worth et acUnncto sihi aliorum ansdUoezpellae 

quoting as a specimen of his style : Non possit, sub oonditione inter nos IkctA 

latere vos credimus, regnum HL^pauia pactionia ex parte StL Petri possldetet. 

ab antiquo Juris sanctt Petri ftiisse, et Labbe, Concilia, t z. p. 10. Three in- 

adhuc licet diu a paganis sit occupatum, stances occur in the Corps Diplomatique 

lege tamen Justitia non evacuati, nulli of Dumont, where a duke of Dalmatta 

mortalium, sed soli apostolicse sedi ex (tip. 63), a count of Proyenoe (p. 68), 

flsquo pertinere. Quod enim auctore Deo and a count of Barcelona (ibid.), put 

semel in proprietates eodesiarum Justfe themselves under the feudal supwiority 

pervenerit, manente £o, ab usu quidem, and protection of Gregory VIL Tha 

Bed ab earum Jure, occasione transeuntis motive was sufficiently obvious, 
temporis, sine legitima concessione divelli * St Marc, t lit p. 634, 674 ; Schmidt* 

non pottrit Itaque comes Evalus de p. 73. 
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feudal suzerain, and the legal principles of that age 
-were dexterously applied to rivet more forcibly the fetters 
of superstition/ 

While temporal sovereigns were opposing so inadequate 
a resistance to a system of usurpation contrary to all pre- 
cedent and to the common principles of society, it was 
not to be expected that national churches should per- 
severe in opposing pretensions for which several ages 
had paved ttie way. Gregory VII. completed the 
destruction'Of their liberties. The principles contained 
in ihe decretals of Isidore, hostile as they were te eccle- 
siastical independence, were set aside as insuf&cient to 
establish the absolute monarchy of Bome. By a consti- 
tution of Alexander 11., during whose pontificate Hilde- 
brand himself was deemed the effectual pope, no bishop 
in the catholic church was permitted to exercise his 
fiinctions, nntU he had received the confirmation of the 
Holy See: "a provision of vast importance, through 
which, beyond perhaps any other means, Eome has 
sustained, and still sustains, her temporal influence, as 
well as her ecclesiastical supremacy. The national 
churches, long abridged of their liberties by gradual 
encroachments, now found themselves subject to an 
imdisguised and irresistible despotism. Instead of afford- 
ing protection to bishops against their metropolitans, 
under an insidious pretence of which the popes of the 
ninth century had subverted the authority of the latter, 
it became IJie fevourite policy of their successors to 
harass all prelates with citations to Home.' Gregory 
obliged the metropolitans to attend in person for the 
pallium.^ Bishops were summoned even from England 
and the northern kingdoms to receive the commands of 
the spiritual monarch. William the Conqueror having 
made a difficulty about permitting his prelates to obey 
these citations, Gregory, though in general on good terms 
with that prince, and treating him with a deference 
which markis the effect of a firm character in repressing 
the ebullitions of overbearing pride,** complains of this 



y The chanujter and policy of Gre- * Schmidt, t ilL p. 80, 322. 

gory VIL are well discussed l^ Schmidt, b Id. t. iv. p. 170. 

t lit. p. 307. * St Marc. p. 628, 788 ; Schmidt, t ilL 

« St Mwc, p. 460. p. 82. 
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as a persecution tmlieard of among pagans.* The great 
quarrel between archbishop Ansehn and his two sove- 
reigns, William Kufus and Heniy I., was originally 
founded upon a similar refusal to permit his departure 
for Bome. 

This perpetual control exercised by the popes over 
Authority ©c^lesiastical, and in some degree over tem- 
ofpapai poral affairs, was maintained by means of their 
legfttes. legates, at once the ambassadors and the lieu- 
tenants of &e Holy See. Previously to the latter -pajct 
of the tenth age these had been sent not frequently and 
upon special occasions. The legatine or vicarial com- 
mission had generally been intrusted to some eminent 
metropolitan of the nation within which it was to be 
exercised; as the archbishop of Canterbury was per- 
petual legate in England. But the special commissionarBy 
or legates a latere, suspending the pope's ordinary vicars, 
took upon themselves an unbounded authority over the 
national churches, holding councils, promulgating canons, 
deposing bishops, and issuing interdicts at their discre- 
tion. They lived in splendour at the expense of the 
bishops of the province. This was the more galling to 
the hierarchy, because simple deacons were often in- 
vested with this dignity, which set them above primates. 
As the sovereigns of France and England acquired more 
courage, they considerably abridged this prerogative of 
the Holy See, and resisted the entrance of any legates 
into their dominions without their consent.* 

From the time of Gregory VII. no pontiff thought of 
awaiting the confirmation of the emperor, as in earlier 
ages, before he was installed in the throne of St. Peter. 
On the contrary, it was pretended that the emperor was 
himself to be confirmed by the pope. This had indeed 
been broached by John VIII. two hundred years before 
Gregory.' It was still a doctrine not calculated for 

d St Marc, t iv. p. 761 ; OoUier. p. 3&2. Pteter Damian. » oelebrmted writer of the 

* De Marca, I. vL 0.28,30,31. Schmidt, i^ of HUdebrand, and bis friend, pati 

t if. p. 498; t iii. p. 312, 320. Hist theee words into the month of Jeens 

da Droit PnhUc EocL Francois, p. 250. Christ, as addressed to impe Victor IL 

Flenry, 4™* Disoonrs sor THist. Ecd^ Ego claves totins nnivenalis eoclede 

c 10. meae tois manilms tradidi, et super eam 

t Vide snpra. It appean manifM te milii vicarinm posui, quiun proprii 

that the scheme of temporal soytireignty sanguinis efftisione redemi.* Et d pauca 

was only suspended by the disorders of sunt ista, etiam monarchias addidi : im- 

the Boman See in the tenth century, mo sublato r^ de medio totius RomanI 
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general reception ; but the popes availed themselves of 
every opportunity which the temporizing policy, the 
negligence or bigotry of sovereigns threw into their 
hands. Lothaire coming to i^eceive the imperial crown 
at Home, this circumstance was commemorated by a pi<> 
ture in the Lateran palace, in which, and in two Latin 
verses subscribed, he was represented as doing homage 
to the pope.c^ When Frederic Barbarossa came upon the 
same occasion, he omitted to hold the stirrup 
of Adrian IV., who, in his turn, refused to give 
him the usual kiss of peace ; nor was the contest ended 
but by the emperor's acquiescence, who was content to 
follow the precedents of his predecessors. The same 
Adrian, expostulating with Frederic upon some slight 
grievance, reminded him of the imperial crown which he 
had conferred, and declared his wUlingness to bestow, if 
possible, still greater benefits. But the phrase employed 
(majora beneficia) suggested the idea of a fief; and the 
general insolence which pervaded Adrian's letter con- 
firming this interpretation, a ferment arose among the 
German princes, in a congress of whom this letter was 
delivered. " From whom then," one of the legates was 
rash enough to say, " does the emperor hold his crown, 
except from the pope ? " which so irritated a prince of 
Wittelsbach, that he was with difficulty prevented from 
cleaving the priest's head with his sabre.** Adrian IV. 
w^as the only Englishman that ever sat in the papal 
chair. It might, perhaps, pass for a favour bestowed on 
his natural sovereign, when he granted to Henry II. the 
kingdom of Ireland ; yet the language of this donation, 
wherein he asserts all islands to be the exclusive pro- 
perty of St. Peter, should not have had a very pleasing 
soimd to an insular monarch. 

I shall not wait to conmient on the support given to 
Becket by Alexander III., which must t>e j^^^^^^^j^ 
fo.Tm'liftr to the English reader, nor on his speedy a.©. 
canonization ; a reward which the church has ii»*-i2i«. 

imperii TacantiB tlM Jni» penniaL There was a pretext for this artftil 

Schmidt, t. ill. p. IB. line. Lothaire bad received the estate 

.„ ,. X ^ 1 J of Matilda in flef from the pope, with a 

Muratorl, Annili, AJ>. im. p. SS3. » 

o2 • 
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always held ont to its most active friends, and wbioh 
may be compared to titles of nobility granted by a tem- 
poral sovereign,' But the epoch when the spirit of papal 
nsnrpation was most strikingly displayed was the pern- 
lificate of Innocent III. In each of the three leading 
objects which Bome has pnrsned, independent sove- 
reignty, supremacy over the Christian church, control 
over ike princes of the earth, it was the fortune of Ihis 
pontiff to conquer. He realized, as we have seen in 
another place, that fond hope of so many of his prede- 
cessors, a dominion over Bome and the central parts of 
Italy. During his pontificate Constantinople was taken 
by ^e Latins ; and however he might seem to regret a 
diversion of the crusaders, which impeded the recovery 
of the Holy Land, he exalted in the obedience of the 
new patriarch and the reunion of the Greek church. 
Never, perhaps, either before or since, was the great 
eastern schism in so fair a way of being healed ; even 
the kings of Bulgaria and of Armenia ac&owledged the 
supremacy of Innocent, and permitted his interference 
with their ecclesiastical institutions. 
The maxims of Gregory VII. were now matured by 
extm- ^^^® *^"^ * hundred years, and the right of 
ordinary trampling upon the necks of kings had been 
pretenstong. received, at least among churchmen, as an in- 
herent attribute of the papacy. ** As the sun dnd the 
moon are placed in the firmament" (such is the lan- 
guage of . Innocent), *' the greater as the light of the 
day, and the lesser of the night, thus are there two 
powers in the church — the pontifical, which, as having 
the charge of souls, is the greater ; and the royal, which 
is the less, and to which the bodies of men only are in- 
trusted."^ Intoxicated with these conceptions (if we 
may apply such a word to successful ambition), he thought 
no quarrel of princes beyond tne sphere of his jurisdic- 
tion. ** Though I cannot judge of the right to a fief," 
said Innocent to the kings of France and Ebagland, *' yet 

i The fliBt Inttanoe oT a •olemn papal de vAifler les Dates, t L p. 24Y and 

oanoniaatioii la that of St Udalrlc bj* 290. 

John XVL in 993. However, the metro- k yita Innocentii Tertii in Mnratorl, 

politaoa oootinaed to meddle with this Scriptores Renun JtaL t iii. pars L p. 448. 

lort of apotheosis till the pontificate of This Life is written by a contemporary. 

AlexaiMler IIL, who reserved it, as a St Marc, t v. p. 32S. Schmidt t iv. 

^boicegrerogative, to the Holy See. Art p. 22t. 
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it is my proyince to judge where can is committed, and 
my dirty to prevent all public scandals." Philip Au- 
gustas, who had at that tune the worse in his war with 
Bichard, acquiesced in this sophism; the latter was 
more refiractory till the papal legate began to menace 
him with the rigour of the church." But the king of 
England, as well as his adversary, condescended to ob- 
tain temporary ends by an impolitic submission to 
Bome. We have a letter from innocent to the king of 
Navarre, directing him, on pain of spiritual censtires, to 
restore some castles which he detained from Kichard."* 
And the latter appears to have entertained hopes of re- 
covering his ransom paid to the emperor and duke of 
Austria through the pope's interference." By such bUnd 
sacrifices of the greater to the less, of the future to 
the present, the sovereigns of Europe played continually 
into the hands of their subtle enemy. 

Though I am not aware that any pope before Inno- 
cent III. had thus announced himself as the general 
arbiter of differences and conservator of the peace 
throughout Christendom, yet the scheme had been 
already formed, and the public mind was in some degiee 
prepared to admit it. Gerohus, a writer who lived early 
in tiie twelfth century, published a theory of perpetual 
pacification, as feasible certainly as some that have been 
planned in later times. All disputes among princes 
. were to be referred to the pope. If either party refused 
to obey the sentence of Home, he was to be excommuni- 
cated and deposed.* Every Christian spvereign was to 
attack the refractory delinquent under pain of a similar 
forfeiture.^ A project of this nature had not only a 
magnificence flattering to the ambition of the church, 
but was calculated to impose upon benevolent minds, 
sickened by the cupidity and oppression of princes. No 

" Fhiliiq;>iis rex Francte in manti ^us stane letters for this purpose, but without 

datft fide promlait se ad mandatum ipslus any effect, nor was he probably at all 

pacem vel trengas cum rege Anglise solidtons about it p. 139 and 141. Nor 

inltorum. Richardi^ autem rex Anglia bad he interfered to procure Richard's 

se difOdlem ostendebat Sed cum idem release from prison: though Eleanor 

]BgB^nReict^trig<nemecclesiasticumin- wrote him a letter, in which she asks, 

taitare,8aniori ductus consilioacquicvit "Has not God given you the power to 

Vita Innocentii Tertii, t iii. pars i. p. 603. govern nations and kings ?" Velly, Hist 

* Innocentii Opera (Colonite, 1574), de France, t iii. p. 382. 
p. 124. P Schmidt, t. iv. p. 232. 

• Id. pw 134. Innocent actually wrote 
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control but that of religion appeared sufficient to restrain 
the abuses of society ; while its salutary influence had 
already been displayed both in the Truce of God, which 
put the first check on the custom of private war, and 
more recently in the protection afforded to crusaders 
against all aggression during the continuance of their 
engagement. But reasonings irom the excesses of liberty 
in fjBkVour of arbitrary government, or from the calamities 
of national wars in &vour of universal monarchy, in- 
volve the tacit fallacy, that perfect, or at least superior, 
wisdom and virtue will be found in the restraining 
power. The experience of Europe was not such as to 
authorize so candid an expectation in behalf of the Bo- 
man See. 

There were certainly some instances, where the tem- 
poral supremacy of Innocent HI., however usurped, may 
appear to have been exerted beneficially. He directs 
one of his legates to compel the observance of peace 
between the kings of Castile and Portugal, if necessary, 
by excommunication and interdict.** He enjoins the 
king of Aragon to restore his coin, which he had lately 
debased, and of which great complaint had arisen in hiis 
kingdom.' Nor do I question his sincerity in these, or 
in any other cases of interference with civil government. 
A great mind, such as Innocent III. undoubtedly pos- 
sessed, though prone to sacrifice every other object to 
ambition, can never oe indifferent to the beauty of social 
order and the happiness of mankind. But, if we may 
judge by the correspondence of this* remarkable person,- 
his foremost gratification was the display of imboiuided 
power. His letters, especially to ecclesiastics, are full 
of unprovoked rudeness. As impetuous as Gregory VII., 
he is unwilling to owe anything to favour ; he seems to 
anticipate denial ; heats himself into anger as he pro- 
ceeds, and, where he commences with solicitation, seldom 
concludes without a menace.* An extensive learning in 
ecclesiastical law, a close observation of whatever was 
passing in the world, an unwearied diligence, sustained 
his fearless ambition.' With such a temper, and with 

^ Innocent Opera, p. 146. trate the character of this pope, and hte 

' p. 378. spirit of governing the whole maUit as 

* p. 31, 73, 76, &c too. much as those of a more pabUc nature, 

t The following instance may Ulns- He writes to the chapter of Pisa that ooe 
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such advantages, lie was formidable beyond all bis pre- 
decessors, and perbaps beyond all bis successors. On 
every side tbe ttiunder of Kome broke over tbe beads of 
princes. A certain Swero is excommunicated for usurp- 
ing tbe crown of Norway. A legate, in passing tbrougb 
Hungary, is detained by tbe king : Innocent writes in 
tolerably^ mild terms to tbis potentate, but fails not to 
intimate tbat be migbt be compelled to prevent bis 
son's accession to tbe tbrone. Tbe king of Leon bad 
married bis cousin, a princess of Castile. Innocent sub- 
jects tbe kingdom to an interdict, "Wben tbe clergy of 
Leon petition bim to remove it, because, wben tbey 
ceased to perform tbeir functions, the laity paid no titbes, 
and listened to beretical teacbers wben ortbodox moutbs 
were mute, be consented tbat divine service witb closed 
doors, but not tbe rites of burial, migbt be per- 
formed.'' Tbe king at lengtb gave way, and sent back 
bis wife. But a more illustrious victory of tbe same 
kind was obtained over Fbilip Augustus, wbo, baviag 
repudiated Isemburga of Denmark, bad contracted 
another marriage. Tbe conduct of tbe king, though 
not without the usual excuse of those times, nearness of 
blood, was justly condemned ; and Innocent did not 
hesitate to visit his sins upon the people by a general 
interdict. Tbis, after a short demur from some bishops, 
was enforced throughout France ; the dead lay unburied, 
and the living were cut off from the offices of religion, 
tni Fbilip, thus subdued, took back bis divorced wife. 
The submission of such a prince, not feebly supersti- 
tious, like bis predecessor Kobert, nor vexed with 
seditions, like tbe emperor Heniy IV., but brave, firm, 
and victorious, is perbaps the proudest trophy in tbe 
scutcheon of Eome. Compared with this, the sub- 

Rubeus, a dtixen of that place, had onn- during the time of bis mortgage as part 

plained to .him, that, having mortgt^^ of the debt, and to receive the remainder, 

a house and gaiden for two hundred and Id. t. ii. p. 17. It must be admitted 

fifty-two pounds, on condition that he that Innocent III. discouraged in general 

mig^t redeem it before a fixed day, within those vexatious and dilatory appeals fh>m 

which time he had been unavoidably inferior ecclesiastical tribunals to the 

prevented from-^^aising the money, the court of Rome, which had gained ground 

creditor had now refused to accept it; before his time, and especially in the 

and directs them to inquire into the &ct8, pontificate of Alexander IIL 

and,if they prove truly stated, to compel ^ Innocent Opera, t IL p. 411. Vita 

the creditor by spiritual censures to re- Innocent IIL 
fftcoe the premises, reckonii^( their rent 
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sequent trimnpli of Innocent over our pusillanimoua 
John seems cheaply gained, though the surrender of a 
powerful kingdom into the vassalage of the pope may 
strike us as a proof of stupendous baiseness on one side, 
and audacity on the other." Yet, under this very ponti- 
ficate, it was not unparalleled. Peter II., king of 

• Aragon, received at Borne the belt of knighthood and 
the royal crown fix>m the hands of Innocent III. ; he 
took an oath of perpetual fealty and obedience to him 
and his successors ; he surrendered his kingdom, and 
accepted it again to be held by an annual tribute, in re- 
turn for the protection of the Apostolic See.' This sti'ange 
conversion of kingdoms into spiritual fie& was intended 
as the price of security from ambitious neighbours, and 
may be deemed analogous to the change of alodial into 
feudal, or, more strictly, to that of lay into ecclesiastical 
tenure, which was frequent during the turbulence of the 
darker ages. 

I have mentioned already that among the new preten- 
sions advanced by the Boman See was that of confirm- 
ing the election of an emperor. It had however been 
asserted rather incidentally than in a peremptory man- 
ner. But the doubtful elections of Philip and Otho 
after the death of Henry VI. gave Innocent III. an 
opportunity of maintaining more positively this pre* 
tended right. In a decretal epistle addressed to the 
duke of Zahringen, the object of which is to direct him 
to transfer his allegiance from Philip to the other compe- 
, titor. Innocent, after stating the mode in which a regular 
election ought to be made, declares the pope's immediate 
authority to examine, confirm, anoint, crown, and con- 

' secrate the elect emperor, provided he shall be worthy ; 
or to reject him if rendered unfit by great crimes, such 



* The Btipolated annaal payment of nnanimoosly declared that John had no 
1000 marks was seldom made by the right to snl^ect the kingdom to a superior 
kings of England: bat one is almost without their consent;' which put an end 
ashamed that it should ever have been for ever to the applications. Prynne's 
80. Henry IIL paid it occasionally when Constitutions, voL iiL 
he had any oti)ect to attain, and even 7 Znrita, Anales de Aragon, t L £ 91. 
Edward I. for scnne years : the latest pay- This was not f<»rgotten towards the latter 
ment on record is in the seventeenth of part of the same century, when Peter III. 
his reign. After a long discontinuance, was engaged in the Sicilian war, and 
it was demanded in the fortieth of Ed- served as a pretence for the Dope's sen- 
ward IIL (1366), but the parliament tence of deprivation. 
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as sacrilege, heresy, perjury, or persecutioii of the clmroli ; 
in default of election, to supply the vacancy ; or, in the 
event of equal suffrages, to bestow the empire upon any 
person at his discretion.^ The princes of Germany were 
not much influenced by this hardy assumption, which 
manifests the temper of Innocent HI. and of his court, 
rather than their power. But Otho IV. at his coronar 
tion by the pope signed a capitulation, which cut off 
several privileges enjoyed by the emperors, even since 
the concordat df Calixtus, in respect of episcopal elec- 
tions and investitures.* 

* Decretal L L tit 6, c. 34, com- guras, peijnrns, vel eoclesin penecntor. 

monly cited Venerabilem. The rubric or Et electoribui nolentibus eligere, papa 

fliynopBis of this epistle asserts the pope's supplet Et data paritate Tocnin eli- 

rigbt electnm imperatorem examinare gentium, nee aooedente nu^re concordiA, 

approbare, et inungere, ccmsecrare et papa potest gratiflcari cui vult The 

coronare, si est dignus ; vel rejicere si est epistle itself is, if possible, more strongly 

indignus, ut quia sacrilegus, exoommuni- expressed, 

catos, tyraonus, fittons et hssreticns, pa- * Sehmldt, t It. p. 149, 175. 
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Ooatimial Progrea of the P^mcj — Canon Law— Mendicant Orden — Dispensing 
Power — Taxation of the Clergy by the ¥cipe% — Encroachments on Rif^ts uf 
Patronage — Mondata, Reserves, &c. — General Disaffection towards the See of 
Borne in the Thirteenth Century — Progress of |lkx:le^tical Jarisdictkm — 
Immunity of the Clergy in Criminal Cases — Bestnints imposed upon their 
Jurisdicaon — upon their AcqvisiUon of Property — Boniface VIII. — His 
Qoarrel with Philip the Fair — Its Termination — Gradoal Decline of Papal 
Authority — Louis of Bavari* — 8 c c e ss i <m to Avignon and Beturo to Bome — 
Conduct of Avignon Pc^jMS — Contested Election of Uihan and Clement prodnoes 
the great Schism — Council of Pisa — Cimstance — Basle — Methods adopted to 
restrain the Papal Usurpations in England, Qermany, and France — Liberties of 
the Qallican Church — Decline of the P^tal Influence in Italy. 

The noonday of papal dominion extends from the pon- 
pftpti au- tificate of Innocent III. inclusively to that of 
thelSiI^ Boniface VIII.; or, in other words, through 
teenth oen- the thirteenth century. Home inspired during 
^"^' this age all the terror of her ancient name. 

She was once more the mistress of the world, and kings 
were her vassals. I have already anticipated the two 
most conspicuous instances when her temporal ambition 
displayed itself, both of which are inseparable from the 
civil history of Italy. • In the first of these, her long 
contention with the house of Suabia, she finally tri- 
umphed. After his deposition by the council of Lyons 
the affairs of Frederic IL went rapidly into decay. With 
every allowance for the enmity of the Lombards and the 
jealousies of Germany, it must be confessed that his 
proscription by Innocent IV. and Alexander IV. wa« 
the main cause of the ruin of his £amily. There is, 
however, no other instance, to the best of my judgment, 
where the pretended right of deposing kings has been 
successfully exercised. Martin IV. absolved the sub- 
jects of Peter of Aragon froit their allegiance, and trans- 
ferred his crown to a prince of France ; but they did not 
cease to obey their lawful sovereign. This is the second 
instance which the thirteenth century presents of inter- 

* See above, Chapter m. 
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ferenoe on the part of the popes in a great temporal 
quarrel. As feudal lords of Naples and Sicily, they had 
indeed some pretext for engaging in the hostilities 
hetween the honses of Anjou and .A^agon, as well as for 
their contest with Frederic IT. But fiie pontifGs of that 
age, improving upon the systeAi of Innocent III., and 
sanguine with past success, aspired to render every Eu- 
ropean kingdom formally dependent upon the see of 
Bome. Thus BonifEice YIU., at the instigation of some 
emissaries from Scotland, claimed that monarchy as 
paramount lord, and interposed, though vainly, the 
sacred panoply of ecclesiastical rights to rescue it from 
the arms of Edward I.^ 

This general supremacy effected by the Eoman church 
over majikind in the twelfth and thirteenth can^^^j^^ 
centuries derived material support from the 
promulgation of the canon law. The foundation of this 
jurisprudence is laid in the decrees of councils, and in 
the rescripts or decretal epistles of popes to questions 
propounded upon emei^nt doubts relative to matters of 
discipline and ecclesiastical economy. As the jurisdic- 
tion of the spiritual tribunals increased, and extended to 
a variety of persons and causes, it became almost neces- 
sary to establish an uniform system for the regulation of 
their decisions. After seversd minor compilations had 
appeared, Gratian, an Italian monk, published about the 
year 1140 his Decretum, or general collection of canons, 
papal epistles, and sentences of fathers, arranged and 
digested into titles and chapters, in imitation of the 
Pandects, which very little before had begun to be stu- 
died again with great diligence.* This work of Gratian, 
though it seems rather an extraordinary performance for 
the age when it appeared, has been censured for noto- 
rious incorrectness as well as inconsistency, and espe- 
cially for the authority given in it to the false decretals 
of Isidore, and consequently to the papal supremacy. 
It fell, however, short of what was required in the pro- 
gress of that usurpation. Gregory IX. caused the five 
books of Decretals to be published by Raimond de Pen- 
nafort in 1 234. These consist almost entirely of rescripts 

b DalTymple's Annals of Sootlaad, the date of its appearance (Ui. 343); 
vol. i. p. 267. bat otjien bring it down some yean 

^^TlTaboechi has fixed on 1140 as later. 
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• 
issued by the later popes, especially Alexander III., 
Innocent m., Honorius III., and Gregory himself. 
They form the most essential part of ihe canon law, the 
Decretum of Gratian being comparatively obsolete. In 
these books we find a regular and copious system of 
jurisprudence, derived in a great measure from the civil 
law, but with considerable deviation, and possibly im- 
provement. Boniface VIII. added a sixth part, thence 
called the Sext, itself divided into five books, in the 
nature of a supplement to the other five, of which it 
follows the arrangement, and composed of decisions pro- 
mulgated since Sie pontificate of Gregory IX. ISew 
constitutions were subjoined by Clement V. and John 
XXIL, nnder the name of Clementines and Extrava- 
gantes Johannis ; and a few more of later pontiffs are 
included in the body of canon law, arranged as a second 
supplement after the manner of the Sext, and called 
Extravagantes Conununes. 

The study of this code became of course oWigatoiy 
upon ecclesiastical judges. It produced a new class of 
legal practitioners, or canonists ; of whom a great number 
added) like their brethren the civilians, their illustra- 
tions and commentaries, for which the obscurity and 
discordance of many passages, more especially in the 
Decretum, gave ample scope. From the general analogy 
of the canon law to that of Justinian, the two systems 
became, in a remarkable manner, collateral and mutually 
intertwined, the tribunals governed by either of ihem 
borrowing their rules of decision from ihe other in cases 
v«^here their peculiar jurisprudence is sILent or of dubious 
interpretation.** But the canon law was almost entirely 
founded upon the legislative authority of the pope ; the 
decretals are in fact but a new arrangement of the bold 
epistles of the most usurping pontiffs, and especially of 
Innocent III., with titles or rubrics comprehending the 
substance of each in the compiler's language. The 
superiority of ecclesiastical to temporal power, or at 
least the absolute independence of the former, may be 
considered as a sort of key-note which i*egulates every 
passage in the canon law.* It is expressly declared 

d Dnck, De Usa Juris Glvills, I. i. c. 8. sed obeeqirantar. Decretiim} distinct 

* Constitutiones prindpmn ecclesias- 10. Statutmn generate laicomm ad eo 

ticis constitationibus non preeminent, cleslas vel ad ecclesiasticas personas, vel 
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that Bubjects owe no aUegiance to an excommunicated 
lord, if after admonition he is not reconciled to the 
church, ' And the rubric prefixed to the declaration of 
Frederic IL's deposition in the council of Lyons asserts 
that the pope may dethrone the ^nperor for lawful 
causes.^ These rubrics to the decretals are not perhaps 
of direct authority as part of the law ; but they express 
its sense, so as to be feirly cited instead of it.** By 
means of her new jurisprudence, Bome acquired in every 
country a powerful body of advocates, who, though many 
of them were laymen, would, with iite u£rual bigotry of 
lawyers, defend every pretension or abuse to whicdi 
their received standard erf authority gave sanction.* 

Next to the canon law I should reckon the institution 
of the mendicant orders among those circumstances 
which principally contaribitted to the a^ran- Mendicant 
dizement of Bome. By the acquisition, and in **^®"' 
some respects the enjoyment, or at least ostentation, of 
immense ridies, the ancient monastic orders had for- 
feited much of the public esteem.*^ Austere principles 
as to the obligation of evangelical poverty were incul- 
cated by the numerous sectaries of that age, and eagerly 
received by the people, already much alienated from an 
established hierarchy. No -means appeared so effica- 



Qonnn txjiut, in eaniin prtoJndictmniMn 
ext^ditar. Decretal 1. i tit 2. c. la 
Qnfficunque a principibos in ordinibos 
vel in ecclesiasticis rebus decreta inve- 
ninntar, nnlliiu avctoritatiB esse mon- 
strantur. Decretum, distinct 96. 

t Domino excommnnicato manente, 
sabditi fldelitatem non debent; et si 
longo tonpore in eft perstiterit, et moni- 
tns n<m paieat ecdesis, ab ciJns debito 
absolvnntar. DecretaL I. ▼. tit 37, c. 18. 
I must acknowledge that the decretal 
epistle of Honorius IIL scarcely war- 
rants this general proposition of the 
rabric, thongh it seems to lead to it 

8 Papa imperatorem deponere potest 
ex caiisis legiUmis. 1. ii. tit 13, c. 2. 

b If I understand a bull of Gregory 
XIII., prefixed to Lis recension of the 
caiMXi law, fae omfiims the rubrics or 
glosses along with the text: but I cannot 
speak with certainty as to his mean- 
ing. 

• For the cancoi law I have consulted, 



besides the Corpiv Juris Oammici, Tira- 
boschi, Storia della Litteratura, t. iv. 
and V. ; Giannone, L xiv. c. 3 ; L xix. 
c. 3 ; L xxii. c. 8. Flenry, Institutions 
an DrtAt EccUsiastique, t i. p. 10, and 
6"»Discour8SurrHlstoireEccl&. Duck, 
De Usu Juris avilis, 1. i. c. 8. Schmidt, 
t iv. p. 88. F. Paul, Treatise of Bene- 
fices, c. 31. I fear that my few oitations 
from the canon law are not made scien- 
tifically; the proper mode of reference 
Is to the first word ; but the book and 
title are rather more convenient; and 
there are not many readers hi EnglaiKl 
who will detect this impropriety. 

k It would be easy to bring evidence 
fh»m, the writings of every successive 
century to the general viciousness of the 
regular clergy, whose memory it is some- 
times the fashion to treat with respect. 
See particularly Muratori, Dissert 6&; 
and Fleury, 8"* Dlscours. The latter 
observes that their great wealth was the 
cause of this relaxation in discipline. 
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cions to cotinteiaot this efifect as the institation of relir 
gious societies strictly debarred from the insidious 
temptations of wealth. IJp(m this principle were founded 
the orders of Mendicant Friars, incapable, by the rules 
of their foundation, of possessing estates, and maintained 
only by ahns and pious remunerations. Of these the 
two most celebrated were formed by St. Dominic and 
St. Francis of Assisi, and established by the authority 
of Honorius HL in 1216 and 1223. These great re- 
formers, who have produced so extraordinary an effect 
upon mankind, were of very different characters ; the 
one, active and ferocious, had taken a prominent part in 
the crusade against the unfortunate Albigeois, and was 
among the first who bore the terrible name of inquisitor ; 
while the other, a' harmless enthusiast, pious and sin- 
cere, but hardly of sane mind, was much rather accessoiy 
to the intellectual than to the moral degradation of his 
species. Various other mendicant orders were insti- 
tuted in the thirteenth century ; but most of them were 
soon suppressed, and, besides the two principal, none 
remidn but the Augustin and the Carmelites."' 

These new preachers were received with astonishing 
approbation by the laity, whose religious zeal usually 
depends a good deal upon their opinion of sincerity and 
disinterestedness in their pastors. And the prepress of 
the Dominican and Franciscan friars in the thirteenth 
century bears a remarkable analogy to that of our Eng- 
lish Methodists. Not deviating from the faith of the 
church, but professing rather to teach it in greater pu- 
rity, and to observe her ordinances with greater regu- 
lari^, while they imputed supineness and corruption to 
the secular clergy, they drew round their sermcms a 
multitude of such listeners as in all ages are attracted 
by similar means. They practised all i£e stratagems of 
itinerancy, preaching in public streets, and administer- 
ing the communion on a portable altar. Thirty years 
after their institution an idstorian complains that the 
parish churches were deserted, that none confessed ex- 
cept to these friars, in short, that the regular discipline 
was subverted." This uncontrolled privilege of per- 
forming sacerdotal functions, which their modem anti- 

^ Moshehn'g Ecclesiastical History ; de rUniversit^ de Puis, t L p. 818. 
Flenry, 8«»« Discoun; Crevier, Hiatolre ■ Matt Pkris, p. 607. 
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types afisxune for themBelves, was conceded to the 
mendicant orders by the flavour of Eome. Aware of thb 
powerful support they might receive in turn, the pontifi's 
of the thirteenth century accumtdated benefits upon the 
disciples of Francis and Dominic. They were exempted 
from episcopal authority; they were permitted to preach 
or hear confessions without leave of the ordinary,' to 
accept of legacies, and to inter in their churches. Such 
privileges could not be granted without resistance from 
the other clergy; the bishops remonstrated, the uni- 
versity of Paris maintained a strenuous opposition ; but 
their reluctance served only to protract tike final deoi- 
•iBion. Boniface VIII. appears to have peremptorily 
established the privileges and immunities of the mendi- 
cant orders in 1295.^ 

It was naturally to be expected that the objects of 
such extensive favours would repay their benefactors by 
a more than usual obsequiousness and alacrity in their 
service. Accordingly the Dominicans and Franciscans 
•vied with each other in magnifying the papal supremacy. 
Many of these monks became eminent in canon« law and 
scholastic theology. The great lawgiver of the schools, 
Thomas Aquinas, whose opinions the Dominicans espe- 
cially treat as almost infallible, went into the exagger- 
ated principles of his age in favour of the see of Eome.** 
And as the professors of those sciences iook nearly all 
the learning and logic of the times to their own share, 
it was hardly possible to repel their arguments by any 
direct reasoning. But this partiality of the new mo- 
nastic orders to the popes must chiefly be understood to 
apply to the thirteenth century, circumstances occurring 
in the next which gave in some degree a different 

° Another reason for preferring the ford, vol. 1. p. 376, 480. (Qntch's edl- 

ftiars is given by Archbishop Peckham ; tlon.) 

qncmiam casus episcopalesreservatiepis- 4 It was maintained by the enemies 

oopis ab homine, vel a Jnre, commnniter of the mendicants, especially William St 

a Denm timentibus episcopis ipsis fra- Amour, tliat the pope could not give 

tribns oommittuntnr, et non presbyteris, them a privilege to preach or perform 

quorum gimpUcitat non mfficU aiiU dirir the other duties of the parish priests. 

gendis, Wilkins, Concilia, t ii. p. 169. Thomas Aquinas answered that a bishop 

P Crevier, Hist de lijniversittf de might perform any spiritual functions 

Paris, t. i. et t ii. passim. Fleury, ubi within his diocese, or commit the charge 

supra. Hist du Droit Ecclesiastique to another instead, and that the pope, 

Fntn^ois. t i. p. 394, 396, 446. Collier's being to the whole church what a bishop 

Ecclesiastical History, vol. i. p. 437, is to his diocese, might do the same every- 

448, 463. Wood's Antiquities of Ox- where. Crevier, t i. p. 474. 
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complexion to their dispositious in respect of the Holy 
See. 

We should not overlook, among the causes that con- 
tributed to the dominion of the popes, their prerogative 
of dispensing with ecclesiastical ordinances. The most 
p,^ dig. remarkable exercise of this was as to the 
^^jtfoos of canonical impediments of matrimony. Such 
°**"^^^* strictness as is prescribed by the Christian 
religion with respect to divorce was very unpalatable to 
the barbarous nations. They in feet paid it little re- 
gard ; under the Merovingian dynasty, even private men 
put away their wives at pleasure.' In many capitularies 
of Charlemagne we find evidence of the prevailing 
licence of repudiation and even polygamy.* The prin- 
ciples which the church inculcated were in appearance 
the very reverse of this laxity ; yet they led indirectly 
to the same effect. Marriages were forbidden, not merely 
within the limits which nature, or those inveterate asso- 
ciations which we call nature, have rendered sacred,, but 
as fer as the seventh degree of collateral consanguinity, 
computed from a common ancestor.* Not only was 
affinity, or relationship by marriage, put upon the same 
footing as that by blood, but a fantastical connexion, 
called spiritual affinity, was invented in order to pro- 
hibit marriage between a sponsor and godchild. . An 
union, however innocently contracted, between parties 
thus circumstanced, might at any time be dissolved, 
and their subsequent cohabitation forbidden; though 
their children, I believe, in cases where there had been 

' Marcnlfi Formulffi, 1. ii. c. 30. tradicted by other passages in the Capita- 

* Althooi^ ft man might not many laries. 
•gat; when his wife had taken the veil, t See the canonical computation ex- 
he was pennitted to do so if she was in- plained in St Marc t. iii. p. 376. Also 
footed with the lepro^. Compare Ca- in Blackstone's Law Tracts, Treatise on 
pitularia Pippini. ▲. d. 752 and 766. If Consanguinity. In the eleventh centoiy 
a woman conspired to murder her hus- an opinion began to gain ground in Italy 
baud, he might re-many. Id. a.d. 753. that third-cousins might marry, being in 
A large proportion of Pepin's laws re- the seventh degree according to the civil 
late to incestuous connexions and di- law. Peter Damian, a passionate abettor 
vorces. One of Charlemagne seems to of Hildebrand and his maxims, treats 
Imply that polygamy was not unknown this'with horror, and calls it an heresy, 
even among priests. Si aacerdotes plu- Fleury, t xiii. p. 162. St. Marc, ubi 
res uxores habuerint, sacerdotio pri- supra. This opinion was supported by a 
ventur ; quia ssecularibus deteriores reference to the Institutes of Justinian ; 
sunt. Capitul. a.d. 769. This seems to a proof, among several others, how much 
imply that their marriage with one was earlier that book was known than is vul- 
allowable, which nevertheless is con- garly supposed. 
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ho knowledge of the impediment, were not illegitimate. 
One readily apprehends the facilities of abuse to which 
all this led ; and history is full of dissolutions of mar- 
riage, obtained by fickle passion or cold-hearted am- 
bition, to which the church has not scrupled to pander 
on some suggestion of relationship. It is so difficult to 
conceive, I do not say any reasoning, but any honest 
superstition, which could have produced those monstrous 
regulations, that I was at first inclined to suppose them 
designed to give, by a side-wind, that facility of divorce 
which a licentious people demanded, but the church 
could not' avowedly grant. This refinement would how- 
ever be unsupported by facts. The prohibition is very 
ancient, and was really derived from the ascetic temper 
which introduced so many other absurdities." It was 
not until the twelfth century that either this or any 
other established rules of discipline were supposed liable 
to arbitrary dispensation ; at least the stricter church- 
men had always denied that the pope could infringe 
canons, nor had he asserted any right to do so.* But 
Innocent HI. laid down as a maxim, that out of the 
plenitude of his power he might lawfully dispense with 
the law ; and accordingly granted, among other instances 
of this prerogative, dispensations from impediments of 
marriage to the emperor Otho IV.^ Similar indulgences 
were given by his successors, though they did not be- 
come usual for some ages. The fourth Lateran council 
in 1215 removed a great part of the restraint, by per- 
mitting marriages beyond the fourth degree, or what we 
call third-cousins ; * and dispensations have been made 
more easy, when it was discovered that they might be 
converted into a source of profit. They served a more 
important purpose by rendering it necessary for the 

" Gregory I. pronounces matrimony nances, but not prospectively to authoiizo 

to be unlawful as far as the seventh a breach of discipline. Gratian asserts . 

degree ; and even, if I understand bis that the pope is not bound by the canon;;, 

tneaning, aa long as any relationship in which, Fleury observes, he goes beyond 

oould be traced ; which seems to have the False Decretals. Septibme Discours. 

been the maxim of strict theolc^ans, p. 291. 

though not absolutely enforced. Du ^ Secundum plenitudinem potestatis 

Cange, v. Generatio ; Fleury, Hist. Ec- de Jure possumus. supra Jus dispensare. 

cl&. t. ix. p. 211. Schmidt, t. iv. p. 235. 

* De Marca, L iiL cc 7, 8, 14. Schmidt, * Fleury, Institutions an Droit Eccl€- 

t. iv. p. 235. Dispensations were origin- siastique, t i. p. 296. 
ally granted only as to canonical pe- 

V01.. II. P 
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princes of Europe, who seldom could many into one 
another's houses wijthout transgressing the canonical 
limits, to keep on good terms with the court of Home, 
which, in several instances that have been mentioned, 
fulminated its censures against sovereigns who lived 
without permission in what was considered an in- 
cestuous union. 
The dispensing power of the popes was exerted in 
. several cases of a temporal nature, particularly 
tionf^ ^ the legitimation of children, for purposes 
proMMory qyqj]^ of succession. This Innocent III. claimed 
as an indirect consequence of his right to re- 
move the canonical impediment which bastardy offered 
to ordination; since it would be monstrous, he says, 
that one who is legitimate for spiritual functions should 
continue otherwise in any civil matter.* But the most 
important and mischievous species of dispensations was 
from the observance of promissory oaths. Two prin- 
ciples are laid down in the decretals — ^that an oath dis- 
advantageous to the church is not binding; and that 
one extorted by force was of slight obligation, and 
might be annulled by ecclesiastical authority.^ As the 
iii-st of these maxims gave the most unlimited privilege 
to the popes of breaking all faith of treaties which 
thwarted their interest or passion, a privilege which 
they continually exercised,* so the second was equally 

* Decretal, I iv. tit. lY, c 13. Hungary break his treaty with Amnradi 
b JuramentumoontniutiUtatemeccle- II.) absolves him from this promise, on 
aiasticam prsestitam non tenet Deere- the express ground that a treaty disad- 
taL 1. ii. tit 24, c 27, et Sext L i. tit 11, vantageous to the church ought not to 
c. 1. A Juramento per metum extorto be kept Sismondi, t ix. p. 196. The 
ecclesia solet absolvere, et t^va trans- dinrch In that age was synonymous with 
gressores ut peccantes mortaliter non the papal territories in Italy, 
punientur. Eodem lib. et tit c. 16. The It was in conformity to this sweeping 
whole of this title in the decretals upon principle of ecclesiastical utility that 
oaths seems to have given the first open- Urban VI. made the following solemn 
ing to the lax casuistry of succeeding And general declaration agahist keeping 
limes. Mtb. with heretics. Attendentes quod 
^ Take one instance out of many, hujusmodi confoederatlones, colligationes* 
Piccinino, the famous condottiere of the et ligae sen conventiones factsB cum hu- 
fifteenth century, had promised not to Jusmodi haereticis seu schismaticis post- 
attack Francis Sforza, at that time en- quam tales effecti erant, sunt temeraiiae, 
gaged against the pope. Sugenius IV. illicit^, et ipso Jure nullte (etsi forte ante 
(the same excellent person who had an- ipsorum lapsum in schisma, seu hsereshi 
nulled the compactata with the Hussites, initae seu factsa fuissent), etiam si forent 
felcasing those wlio had sworn to them, Juramento vel fide datA flrmats, aut oon- 
and who aftenrards made the king of flrmatione apostoUcA vel quAcunque fir- 
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convenient to princes weary of observing engagements 
towards their subjects or their neighbours. They pro- 
tested with a bad grace against the absolution of their 
people from allegiance by an authority to which they 
did not scruple to repair in order to bolster up their 
own perjuries. Thus Edward I., the strenuous asserter 
of his temporal rights, and one of the first who opposed 
a barrier to the encroachments of the clergy, sought at 
the hands of Clement Y. a dispensation from his oath to 
observe the great statute against arbitrary taxation. 

In all the earlier stages of papal dominion the su- 
preme head of the church had been her guardian Encroach- 
and protector; and this beneficent character mentsof 
appeared to receive its consummation in the E^d^m of* 
result of that arduous struggle which restored «i«c*^o°«» 
the ancient practice of free election to ecclesiastical 
dignities. Not long, however, after this triumph had 
been obtained, the popes began by little and little to 
interfere with the regular constitution. Their first step 
was conformable indeed to the prevailing system of 
spiritual independency. By the concordat of Calixtus it 
appears that the decision of contested elections was 
reserved to the emperor, assisted by the metropolitan 
and suffragans. In a few cases during the twelfth cen- 
tury this imperial prerogative was exercised, though not 
altogether undisputed.** But it was consonant to the 
prejudices of that age to deem the supreme pontiff a 
more natural judge, as in other cases of appeal. The 
point was early settled in England, where a doubtful 
election to the archbishopric of York, under Stephen, 
"was referred to Eome, and there kept five years in liti- 
gation.* Otho lY. surrendered this among other righte 

mitate allA Toboratae, postqtuan tales, nt of itself a privilege of dispensing with 

pnamittitar, sunt effectL Bymer, t. viL it 

p. 352. d Schmidt, t iii. p. 299; t iv. p. 149. 

It was of litUe oonseqnenoe that all Aoeording to the concordat, elections 

divines and sound interpreters of canon, ought to be made in the presence of the 

law maintain thai the pope cannot dis- emperor or his <rfBcers ; but the chapters 

penae with the divine or moral law, as ocmtrived to exclude them by degrees, 

De SflWca tells us, L iii. c. 15. though he though not perhaps, till the thirteenth 

admits that others of less sound Judg- centuiy. CompareSchmidt, tiii. p.296; 

ment assert the contrary, as was common t iv. p. 146. 

enou£^, I believe, among the Jesuits at ^ Henry's Hist of England, vol. v. 

the beginning of the seventeenth century, p. 324. Lyttelton's Henry II., voL L 

His power of interpreting the law was p. 356. 

p2 
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of the empire to Innocent III. by his capitulation ; ' and 
from that pontificate the papal jurisdiction over such 
controversies became thoroughly recognised. But the 
real aim of Innocent, and perhaps of some of his pre- 
decessors, was to dispose of bishoprics, under pretext of 

and on determining contests, as a matter of patronage. 

rights of So many rules were established, so many 

patronage, f^j^^^g^ities required by their constitutions, 
incorporated afterwards into the canon law, that the 
court of Rome might easily find means of Annulling 
what had been done by the chapter, and bestowing the 
see on a favourite candidate.* The popes soon assumed 
not only a right of decision, but of devolution; that is, 
of supplying the want of election, or the unfitness of the 
elected, by a nomination of their own.*" Thus arch- 
bishop Langton, if not absolutely nominated, was at 
le^flt chosen in an invalid and compulsory manner by 
the order of Innocent III., as we may read in our 
English historians. And several succeeding archbishops 
of Canterbury equally owed their promotion to the papal 
prerogative. Some instances of the same kind occurred 
in Grermany, and it became the constant practice in 
Naples.* 

While the popes were thus artfully depriving the 

Mandats chapters of their right of election to bishoprics, 
they interfered in a more arbitrary manner 
with the collation of inferior benefices. This began, 
though in so insensible a manner as to deserve no notice 
but for its consequences, with Adrian IV., who requested 
some bishops to confer the next benefice that should 
become vacant on a particular clerk.'' Alexander HI. 
used to solicit similar favours." These recommendatory 

f Schmidt, t iv. p. 149. One of these miOoi^ ^^ sanioti parte capitoli, si est, et 

was the spolium, or moveable estate of a erat idoneos tempore electionls, confirma- 

bishop, which the emperor was used to bitur; si autem eritindignos in ordini- 

aeize upon his decease, p. 154. It was bus scienti& vel eetatie, et fuit scienter 

certainly a very leonine prerogative ; but electus, electus a minori parte, si est dig* 

the popes did not Ml, at a subsequent nus, confirmabitur. 

time, to daim it for themselves. Fleury, A person canonically disqualified when 

Institutions aa Droit, 1. 1. p. 425. Len- presented to the pope for confirmation 

fant, Concile de Constance, t. ii. p. 130. was said to be postulcUus, not electtu. 

8 F. Paul, c. 30. Schmidt, t. iv. p. 177, » Giannone, L xlv. c 6 ; L xix. c 5. 

247. k St Marc, t v. p. 41. Art de v^ifler 

. b Thu9 we find it expressed, as cap- les Dates, t i. p. 288. Encydop^iie, art. 

tiously as words could be devised, in the Mandats. 

.decretals, L L tit fi, c. 22. Electus a ™ Schmidt, t iv. p. 239. 
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letteirs were called mandate. But though such requests 
grew more frequent than was acceptable to patrons, 
they were preferred in moderate language, and could 
not decently be refused to the apostolic chair. Even 
Innocent III. seems in general to be aware that he is 
not asserting a right; though in one instance I have 
observed his violent temper break out against the chap- 
ter of Poitiers, who had made some demur to the ap- 
pointment of his clerk, and whom he threatens with 
excommunication and interdict." But, as we find in the 
history of all UBurping governments, time changes 
anomaly into system, and injury into right; examples 
beget custom, and ^custom ripens into law; and the 
doubtful precedent of one generation becomes the fun- 
damental maxim of another. Honorius III. requested 
that two prebends in every church might be preserved 
for the Holy See ; but neither the bishops of France nor 
England,, to whom he preferred this petition, were in- 
duced to comply with it.** Gregory IX. pretended to 
act generously in limiting himself to a single expectative, 
or letter directing a particular clerk to be provided with 
a benefice in every church.^ But his practice went 
much further. No country was so intolerably treated 
by this pope and his successors as England throughout 
the ignominious reign of Henry III. Her church seemed 
to have been so richly endowed only as the free pasture 
of Italian^ priests, who were placed, by the mandatory 
letters of Gregory IX. and Innocent IV., in all the best 
benefices. If we may trust a solemn remonstrance in 
the name of the whole nation, they drew from England, 
in the middle of the thirteenth century, sixty or seventy 
thousand marks every year; a sum far exceeding the 
royal revenue.** This was asserted by the English 
envoys at the council of Lyons. But the remedy was 
not to be sought in remonstrances to the court of Eome, 
which exulted in the success of its encroachments. 
There was no defect of spirit in the nation to oppose a 
more adequate resistance; but the weak-minded indi- 
vidual upon the throne sacrificed the public interest 
sometimes through habitual timidity, sometimes through 

" Innocent III. Opera, p. 602. P F. Paul on Benefices, c. 30. 

« Matt Paris, p. 267. De Marca, 1. Iv. i M. Paris, p. 579, 740. 
c9. 
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silly ambition. If ^^ngland, however, suflfered more re- 
markably, yet other countries were for from being un- 
touched. A German writer about the beginning of the 
fourteenth century mentions a cathedral where, out of 
about thirty-five vacancies of prebends that had occurred 
within twenty years, the regular patron had filled only 
two.' The case was not very different in FranQe, where 
the continual usurpations of the popes produced the 
celebrated Pragmatic Sanction of St. Louis. This edict, 
the authority of which, though probably without cause, 
has been sometimes disputed, contains three important 
provisions ; namely, that all prelates and other patrons 
shall enjoy their full rights as to the collation of bene- 
fices, according to the canons ; that churches shall pos- 
sess freely their rights of election ; and that no tax or 
pecuniary exaction shall be levied by the pope, withont 
consent of the king and of the national chtirch.* We 



* Schmidt, tvL p. 104 

• Ordonnances des Rota de France, 
t L p. 97. Objections have been made 
to the authentidtj of thta edict, and in 
particular that we do not find the king 
to have had any previous differences 
with the see of R<nne; on the contrary, 
he was Just indebted to Clement IV. for 
bestowing the crown of Naples (m his 
brother the count of Provence. Velly 
has defended it. Hist de France, t vL 
p. 57 ; and in the opinion of the learned 
Benedictine editors of L'Art de verifier 
les Dates, t. L p. 686, cleared up all 
diflBculties as to its genuineness. In 
fact, however, the Pragmatic Sanction of 
St Louis stands by itself, and can only 
be considered as a protestation against 
abuses which it was still impoesible to 
suppress. 

Of this law, whidi was published in 
1268, Sismondi says. En lisant la pn«- 
matique sanction, on se demande avec 
^tonnement ce qui a pu causer sa prodi- 
gieuse c^^rit^ EUe n'introduit aucun 
droit nouveaa; elle ne change rien k 
Torganisatlon eccl^siastique ; elle d^l«re 
settlement que tous les droits existans 
serout conserves, que tonte la legislation 
canonique soit execute. A I'exception 
de I'article v, snr la lev^d'argent de la 
cour de Rome, elle ne contient rien que 
cette cour n'eut pu publier elle-m6me ; 



et quant k oet article, qui parent senl 
dirlgtf centre la chambre apostolique, U 
n'est pas plus precis que ceux que bien 
d'autres rois de France, d'Angleterre, et 
d'AlIemagne, avaient d^k promulguea 
k pludeurs reprises, et to^Joun sans 
effet Htat des Franc v. 106. But SIa' 
mondi overlooks the fourth article, which 
enacts that all collations of benefices 
shall be made aooording to the maTinw 
of councils and &thers of the dinrch. 
Thta was designed to repress the dis- 
pensations of the pope ; and if the French 
lawyers had been powerful enou{^ it 
would have been successftil in that ob- 
Ject He goes on, indeed, himself to 
say,— Oe qui changea la pragmatiqne 
sanction en une barribre puissante centre 
les usurpatitMis de la cour de Rome, c'est 
que les l^^istes s'en en^MT^rent; ita pri* 
rent soin de I'expliquer, de la com- 
menter; plus elle etait vague, et plus, 
entre leurs mains habiles, elle pouvoit 
recevoir d'extension. Elle sufflsait seule 
pour garantir toutes les liberty du roj- 
aume ; une fota que les parlemens etoient 
resolus de ne Jamata permettre qu'elle 
flit viol^e, tout empietement de la cour 
de Rome ou des tribunav ecdesiasti- 
ques,toute lev^ de denier&<>rd(Mmee par 
elle, toute election imeguli^re, toute ex- 
communication, tout interdit qui tou- 
choient I'autorite royale ou les droits du 
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do not find, however, that the French government acted 
up to the spirit of this ordinance; and the Holy See 
continued to invade the rights of collation with less 
ceremony than they had hitherto used. Clement IV. 
published a bull in 1266, which, after asserting an abso- 
lute prerogative of the supreme pontiff to dispose of all 
preferments, whether vacant or in reversion, confines 
itself in the enacting words to the reservation of such 
benefices as belong to persons dying at Kome (vacantes 
in curiS,).* These had for some time been reckoned as- a 
part of the pope's special patronage ; and their number, 
when all causes of importance were drawn to his tri- 
bunal, when metropolitans were compelled to seek their 
pallium in person, and even by a recent constitution 
exempt abbots weie to repair to Eome for confirmation," 
not to mention the multitude who flocked thither as 
mere courtiers «lnd hunters after promotion, must have 
been very considerable. Boniface VIII. repeated this 
law of Clement IV. in a still more positive tone ; * and 
Clement V. laid down as a maxim, that the pope might 
freely bestow, as universal patron, all ecclesiastical 
benefices.' In order to render these tenable by their 
Italian courtiers, the canons against pluralities and non- 
residence were dispensed with ; so that individuals were 
said to have accumulated fifty or sixty preferments." It 
was a consequence from this extravagant prin- Provisions, 
ciple, that the pope might prevent the ordinary reserves, ' 
collator upon a vacancy; and as this could 
seldom be done with sufficient expedition in places 
remote from his court, that he might make reversionary 
grants during the life of an incumbent, or reserve cer- 
tain benefices specifically for his own nomination. 

The persons as well as estates of ecclesiastics were 
secure from arbitrary taxation in all the kingdoms 

g^Jet, fiiTent d^nono^s par les legistes en the first claimed by the popes, even be- 

paxlement, comme contraires aux fran- fore the usage of mandats. c. 30. 

chiaes des eglises de France, et & la " Matt Paris, p. 817. 

pragmatique sanction. Ainsi s'introdui- * Sext. Decretal. L iii. t iv. c 3. He 

salt I'appel comme d'abus qui reussit extended the vacancy in curia to all 

seul k contenir la Jurisdiction eccleslas- places within two days' Journey of the 

tique dans de Justes bomes. papal court. 

t Sext Decretal. 1. iii. t. iv. c. 2. F. 7 p. Paul, c 35. 

Paul on Benefices, c 35. This writer ' Id. c. 33, 34, 35. Schmidt, t iv. 

thinks the privilege of nominating bene- p. 104. 
fioes vacant in curi& to have been among 
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founded upon the ruins of jthe empire, both by ihe 
Papal tax- common liberties of freemen, and more parti- 
ation of the cularly by their own immunities and the horror 
clergy. ^£ sacrilege." Such at least was their legal se- 
curity, whatever violence might occasionally be prac- 
tised by tyrannical pjinces. But this exemption was 
compensated by annual donatives, probably to a large 
amount, which the bishops and monasteries were accus- 
tomed, and as it were compelled, to make to their sove- 
reigns.** They were subject also, generally speaking, to 
the feudal services and prestations. Henry 1. is said to 
have extorted a sum of money from the English church.' 
But the first eminent instance of a general tax required 
from the clei-gy was the famous Saladine tithe ; a tenth 
of all moveable estate, imposed by the kings of France 
and England upon all their subjects, with the consent of 
their great councils of prelates and barons, to defray the 
expense of their intended crusade. Yet even this con- 
tribution, though called for by the imminent peril of 
the Holy Land after the capture of Jerusalem, was not 
paid without reluctance ; the clergy doubtless anticipat- 
ing the future extension of such a precedent.** Many 
years had not elapsed when a new demand was made 
upon them, but from a different quarter. Innocent III. 
(the name continually rfecurs when we trace the com- 
mencement of an usurpation) imposed in 1199 upon the 
whole church a tribute of one-fortieth of moveable 
estate, to be paid to his own collectors; but strictly 
pledging himself that the money should only be applied 
.to the purposes of a crusade.* This crusade ended, as is 
well known, in the capture of Constantinople. But the 
word had lost much of its original meaning ; or rather 
that 'meaning had been extended by ambition and 
bigotry. Gregory IX. preached a crusade against the 
emperor Frederic, in a quarrel which only concerned 
his temporal principality; and the church of England 
was taxed by his authority to carry on this holy war.' 

» Maratori,Di88ert 10 ; Schmidt, t. ill. Henry XL, voL iil. p. 472. Velly, t. iii. 

p. 211. p. 316. 

b Schmidt, t iii. p. 211. Du Cange, v. * Innocent Opera, p. 266. 

I>ona. f M. Paris, p. 470. It was hardly 

« Eadmer, p. 83. possible for the clergy to make any ef- 

d Schmidt, t. iv. p. 212. Lyttelton's fecUve resistance to the pope, without 
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After some opposition the bishops submitted ; and from 
that time no bounds were sot to the rapacity of papal 
exactions. The usurers of Cahors and Lombardy, re- 
siding in London, took up the trade of agency for the 
pope ; and in a few years, he is said, partly by levies of 
money, partly by ihe revenues of benefices, to have 
plundered the kingdom of 960,000 marks ; a sum equi- 
valent, perhaps, to not less than fifteen millions sterling 
at present. Innocent IV., during whose pontificate the 
tyranny of Kome, if we con8ider,her temporal and spirit- 
ual usurpations together, seems to have reached its 
zenith, hit upon the device of ordering the English pre- 
lates to furnish a certain nimiber of men at arms to de- 
fend the church at their expense. This woidd soon 
have been commuted into a standing escuage instead of 
military service.^ But the demand was perhaps not 
complied with, and we do not find it repeated. Henry 
in.'s pusillanimity would not permit any effectual mea- 
sures to be adopted; and indeed he sometimes shared in 
the booty, and was indulged with the produce of taxes 
imposed upon his own clergy to defray the cost of his 
projected war against Sicily.'* A nobler example was 
set by the kingdom of Scotland : Clement IV. having, 
in 1267, granted the tithes of its ecclesiastical revenues 
for one of his mock crusades, king Alexander III., with 
the concurrence of the church, stood up against this 
encroachment, and refused the legate permission to 
enter his dominions.* Taxation of the clergy was not 

unravellinga tissue which they had been ton's Literary History of the Middle 

assiduously weaving. One English pre- Ages, p. 3Y8. 

late distinguished himself in this reign s M. Paris, p. 613. It would he end- 
by his strenuous protestation against all less to multiply proofs from Matthew 
abuses of the church. This was Robert Paris, whiclj indeed occur in almost every 
Grosstete, bishop of Lincoln, who died in page. His laudable zeal against papal 
1263, the most learned Englishman of tyranny, on which some protestant 
his time, and the first who had any tine- writers have been so pleased to dwell, 
ture of Greek literature. Matthew Paris was a little stimulated by personal feel- 
gives him a high character, which he ings for the abbey of St Alban's ; and 
deserved for his learning and integrity ; the same remark is probably applicable 
one of his commendations is for keeping to his love of civil liberty. 
a good table. But Grosstete appears to ^ Rymer, t. i. p. 599, &c. The sub- 
have been imbued in a great degree with stance of English ecclesiastical history 
the spirit of his age as to ecclesiastical during the reign of Henry III. m&j be 
power, though unwilling to yield it up collected from Henry, and still better 
to the pope : and it is a strange thing to from Collier. 

reckon him among the precursors of the i Dalrymple's Annals of Scotland, voL 

Eeformation. M. Paris, p. Y54. Bering- I. p. 179. 
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SO outrageous in other countries ; but the popes granted 
a tithe of benefices to St. Louis for each of his own 
crusades, and also for the expedition of Charles of Anjon 
against Manfred.'' In the council of Lyons, held by 
Gregory X. in 1274, a general tax in the same propor- 
tion was imposed on all the Latin church, for the pro- 
tended purpose of carrying on a holy war." 
These gross invasions of ecclesiastical property, how- 

ever submissively endured, produced a very 
towards Sb general disaffection towands the court of Borne, 
gjjjo' The reproach of venality and avarice was not 

indeed cast for the first time upon the sove- 
reign pontiffs ; but it had been confined, in earlier ages» 
to particular instances, not affecting the bulk of the 
catholic church. But, pillaged upon every slight pre- 
tence, without law and without redress, the cleigy came 
to regard their once paternal monarch as an arbitrary 
oppressor. All writers of the thirteenth and following 
centuries complain in terms of uni;Qeasured indignation, 
and seem almost ready to reform the general abuses 
of the church. They distinguished however clearly 
enough between the abuses which oppressed them and 
those which it was their interest to preserve, nor had 
the least intention of waiving their own immunities and 
authority. But the laity came to more universal con- 
clusions. A spirit of inveterate hatred grew up among 
them, not only towards the papal tyranny, but the 
whole system of ecclesiastical independence. The rich 
envied and longed to plunder the estates of the superior 
clergy ; the poor learned from the Waldenses and other 
sectaries to deem such opulence incompatible with, the 
character of evangelical ministers. The itinerant min- 
strels invented tales to satirize vicious priests, which a 
predisposed multitude eagerly swallowed. If the thir- 
teenth century was an age of more extravagant ecclesi- 
astical pretensions than any which had preceded, it 
was certainly one in which the disposition to resist 
them acquired greater consistence. 

To resist had indeed become strictly necessary, if the 
temporal governments of Christendom would occupy any 



k Velly, t. iv. p. 343 ; t v. p. 343 ; » Idem, t vi. p. 308. St. Marc, t vU 
t vi. p. 47. p. 347. 
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better station than that of officers to the hierarchy. I 
have traced already the first stage of that eccle- 
siastical jurisdiction, which, through the partial eccifSSu- 
indulgence of sovereigns, especially Justinian 21^^**" 
and Charlemagne, had become nearly inde- ^ °^ 
pendent of the civil magistrate. Seveiil ages of confu- 
sion and anarchy ensufed, during which the supreme 
regal aulhorjty was literally suspended in France, and 
not much respected in some other countries. It is 
natural to suppose that ecclesiastical jurisdiction, so 
far as even that was regarded in such barbarous times, 
would be esteemed the only substitute for coercive law, 
and the best security against wrong. But I am not 
aware that it extended itself beyond its former limits 
till about the beginning of the twelfth century. From 
that time it rapidly encroached upon the secular tri- 
bunals, and seemed to threaten the lusurpation of an 
exclusive supremacy over all persons and causes. The 
bishops gave the tonsure indiscriminately, in order to 
swell the list of their subjects. This sign of a clerical 
state, though below the lowest of their seven degrees of 
ordination, implying no spiritual office, conferred the 
privileges and immunities of the profession on all who 
wore an ecclesiastical habit and had only once been 
married .° Orphans and* widows, the stranger and the 
poor, the pilgrim and the leper, under the appellatioii 
of persons in distress (miserabiles personte), came with- 
in the peculiar cognizance and protection of the church ; 
nor could they be sued before any lay tribunal. And 
the whole body of crusaders, or such as merely took the 
vow of engaging in a crusade, enjoyed the same clerical 
privileges. 

But where the character of the litigant parties could 
not, even with this large construction; be brought with- 
in their pale, the bishops found a pretext for their juris- 

° Gerici qui cnin uniciit et virginiboa Philip the Bold, however, had snb* 

ocmtnxenmt, si tcHumram et vestea de- Jected these married clerks to taxes, and 

fetant dericalea, privilegium retineant later ordinances of the French IdDgs ren- 

prasenti declaramns edicto, hv^xa- dered them amenable to temporal Juris* 

modi clericos coi^ugatoa pro oommissis diction; from which, in Naples, byva- 

ab iis eocceasibus vel delictis, trahi non rions provisions of the Angevin line, they 

posse criminaliter ant civlliter ad Judici- always continued free. Giannone, L xix. 

am saecolare. Bonifadns Octayiu» in c 6. 
8ext Decretal, 1. Ui. tit. ii. c. i. 
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diction in the nature of the dispute. Spiritual causes 
alone, it was agreed, could appertain to the spiritual 
tribunal. But &e word was indefinite ;' and according 
to the interpreters of the twelfth century, the church 
was always bound to prevent and chastise the commis- 
sion of sin. By this sweeping maxim, which we have 
seen Innocent III. apply to vindicate his conirol over 
national quarrels, the common differences of individuals, 
which generally involve some charge of wilful injury, 
fell into the hands of a religious judge. One is almost 
surprised to find that it did not extend more universally, 
and might praise the moderation of the church. Eeal 
actions, or suits relating to the property of land, were 
Always the exclusive province of tiie lay court, even 
where a clerk was the defendant.** But the ecclesiastical 
tribunals took cognizance of breaches of contract, at 
least where an oa,& had been pledged, and of personal 
trusts.^ They had not only an ^exclusive jurisdiction 
over questions immediately matnmonial, but a concur- 
rent one with the civil magistrate in France, though 
never in England, over matters incident to the nuptial 
contract, as claims of marriage portion and of dower.'^ 
They took the execution of testaments into their hands, 
on account of the legacies to pious uses which testators 
were advised to bequeath/ In process of time, and 
under favourable circumstances, tiiey made still greater 
strides. They pretended a right to supply the defects, 
the doubts, or the negligence of tempoi^ j^idges ; and 
invented a class of mixed causes, whereof the lay or 
ecclesiastical jurisdiction took possession according to 
priority. Besides this extensive authority in civil dis- 
putes, they judged of some offences which naturally 
belong to the criminal law, as well as of some others 
which participate of a civil and criminal nature. Such 

o Decretal, L 11. t. 11. Ordoimances 1 Id. p. 40, 121. 220, 319. 

des Rois, 1 1. p. 40 (A.D. 1189). In the ' Id. p. 319. Glanvil, L vil. c 1. 

oonncil of Lambeth In 1261 the bishops Sancho IV. gave the same jurisdiction to 

claim a right to jndge inter clerioos snos, the clergy of Castile, Teoria de las Gortea. 

vel inter laicos conqnerentes et clericos t ill. p. 20 ; and in other respects fol- 

defendentes, in personalibns actionibos lowed the example of his father, Alfonso 

super oontractibas,autdelicti8 ant qnasi. X., in favouring their encroachments. 

i.e, quasi delictis. Wilkins, Concilia, The church of Scotland seems to have 

t. i. p. 747. had nearly the same jurisdiction as that 

f Ordonnances des Rois, p. 319 (a.d. of England. Pinkerton's Hist of Scot- 

1290). land, vol. i. p. 173. 
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were perjury, sacrilege, usury, incest, and adultery;* 
from the punishment of all which the secular magistrate 
refrained, at least in England, after they had become 
the province of a separate jurisdiction. Excommunica- 
tion still continued the only chastisement which the 
church coidd directly inflict. But the bishops acquired 
a right of having their own prisons for lay offenders,* 
and the monasteries were the appropriate prisons of 
clerks. Their sentences of excommunication were en- 
forced by the temporal magistrate by imprisonment or 
sequestration of effects; in some cases by confiscation 
or death." 

The clergy did not forget to secure along with this 
jurisdiction their own absolute exemption from andimmu- 
the criminal justice of the state. This, as I °**^- 
have above mentioned, had been conceded to them by 
Charlemagne ; and this privilege was not enjoyed by 
clerks in England before the conquest ; nor do we find 
it proved by any records long afterwards ; though it 
seems, by what we read about the constitutionB of Cla- 
rendon, to have grown into use before the reign of 
Henry 11. As to France and Germany, I cannot pre- 
tend to say that the law of Charlemagne granting an 
exemption from ordinary criminal process was ever 
abrogated. The False Decretals contain some passages 
in favour of ecclesiastical immunity, which Gratian re- 
peats in his collection.* About the middle of the twelfth 
bentury the principle obtained general reception, and 
Innocent III. decided it to be an inalienable right of 
the clergy, whereof they could not be divested even by 

* It was a maxim of the canon, as well without mndi attention to distinguish 

•8 the common law, that no person should 4ts general and permanent attributes 

be pnnished twice for the same offence ; from those less completely established, 

therefore, if a cleric had been degraded, Its description, as given in the Decretals, 

or a penance imposed ou a layman, it lib. ii tit. ii., De foro competent!, does 

was supposed ui^ust to proceed against not support the pretensions made by the 

him in a temporal court. canonists, nor come up to the sweeping 

t Charlemagne is said by Giannone to d&finition of ecclesiastical Jurisdiction by 

have permitted the bishops to have Bonlfetce Vm. in the Sext 1. iii. tit 

prisons of their own. 1. vl. c. 1. xxiii. c. 40, sive ambae partes hoc volu- 

" Oiannone, L xix. c. 5, t iii. Schmidt, erint, sive una super causis ecclesiasticis, 

t. iv. p. 195 ; t vl. p. 125. Flenry, 7^™ sive que ad forum ecdesiasticum ratione 

Bisconrs, Mem. de I'Acad. des Inscrlpt. personarum, negotiorum, vel rerum de 

t. xzxix. p. 603. Ecclesiastical Juris- Jure vel de antiquA oonsuetudlne perti- 

diction not having been uniform in dif- nere noscuntur. 

ferent ages and countries, it is difficult * Fleury, 7"* Discours. 
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their own consent.'^ Much less were any constitutions 
of princes, or national usages, deemed of force to abro- 
gate such cm important privilege." These, by the canon 
law, were invalid when they affected the rights and 
liberties of holy church.' But the spiritual courts were 
charged with scandalously neglecting to visit the most 
atrocious offences of clerks with such punishment as 
they could inflict. The church could always absolve 
from her own censures ; and confinement in a monas- 
tery, the usual sentence upon criminals, was frequently 
slight and temporary. Several instances are mentioned 
of heinous outrages that remained nearly unpimished 
through the shield of ecclesiastical privilege.** And as 
the temporal courts refused their assistance to a rival 
jurisdiction, the clergy had no redress for their own 
injuries, and even the murder of a priest at one time, as 
we are told, was only punishable by excommunication.* 
Such an incoherent medley of laws and magistrates, 

upon the symmetrical arrangement of which 
SSdfto^ all social economy mainly depends, could not 
9^^ fail to produce a violent collision. Every 

sovereign was interested in vindicating the 
authority of the constitutions wliich had been formed by 
his ancestors, or by the people whom he governed. But 
the first who undertook this arduous work, the first who 
appeared openly against ecclesiastical tyranny, was our 
Henry II. The Anglo-Saxon church, not so much con- 
nected as some others with Bome, and enjoying a sort 
of barbarian immunity from the thraldom of canonical 
discipline, though rich, and highly respected by a de- 
vout nation, had never, perhaps, desired the thorough 
independence upon seciQar jurisdiction at which the 
continental hierarchy aimed. William the Conqueror 
first separated the ecclesiastical from the civil tribunal, 
and forbad the bishops to judge of spiritual causes in the 

y Flewy, 1^ Dtoc InsUtations aa b Collier, voL I. p. 361. It is kid 

Droit Ecclea. t. il. p. 8. down in the canon laws that a layman 

' In criminalibns cansis in nnllo casa cannot be a witness in a criminal case 

possont clerici ab aliquo qnlim ab eocle- against a clerk. DecretaL 1. ii. tit xz. 

feiastico Judice condemnarl, etiamsi con- c. 14. 

snetudo regia babeat ut fares a Judicibus ^ Ly ttelton's Henry II., voL iii. p. 332, 

sascnlaribus Judicentur. Decretal. L L This must be r^tricted to that period of 

tit i. c. 8. open hostility between the church and 

• Decret disthict 96. state. 
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htindred court.* Hi« language is, however, too indefi- 
nite to warrant any decisive proposition as to the nature 
of such causes ; probably they had not yet been carried 
much beyond tiieir legitimate extent. Of clerical ex- 
emption from the seculai arm we find no earlier notice 
thaSi in the coronation oath of Stephen ; which, though 
vaguely expressed, may be construed to include it.* 
But I am not certain that the law of England had un^^^ 
equivocally recognised that claim at the time of the 
constitutions of Clarendoi^. It was at least an innova- 
tion, which the legislature might without scruple or 
transgression of justice abolish. Henry II., in that 
fomous statute, attempted in three respects to limit the 
jurisdiction assumed by the church; asserting for his 
own judges the cognizance of contracts, however con-, 
firmed by oath, and of rights of advowson, and also that 
of offences committed by clerks, whom, as it is gently 
expressed, after conviction or confession the church 
ought not to protect.' These constitutions were the 
leading subject of difference between the king and 
Thomas a Becket. Most of them were annulled by the 
pope, as derogatory to ecclesiastical liberty. It is not 
improbable, however, that, if Louis VII. had played a 
more dignified part, the see of Eome, which an existing 
schism rendered dependent upon the favour of those 
two monarchs, might have receded in some measure 
from her pretensions. But France implicitly giving 
way to the encroachments of ecclesiastical power, it be- 
came impossible for Henry completely to witibstand them. 
The constitutions of Clarendon, however, produced 
some effect, and in the reign of Henry III. more imre- 

d lit nnllus episcopns vel archidiaco- little effect The separatiim of the ciyfl 

HUB de legibus episoopolibos amplius in and ecclesiastical trlbonals was not made 

Himdret placita teneant, nee causam qua in Denmark till the reign of Nicolas, who 

ad regimen animarum pertinet, ad Jn- ascended the throne in 1105. Langebek, 

didmn saecularinm bominum addncant. Script Rer. Danic. t iv. p. 380. Others 

Wilkins, Leges Anglo-Saxon. 230. refer the law to St Canut, about 1080i 

Before the conquest the bishop and t ii. p. 209. 

earl sat together in the court of the county " Eoclesiasticarum personarum et om* 

or hundred, and, as we may infer from nium dericorum, et rerum eomm Jus- 

the tenor of this charter, ecclesiastieal titiam et potestatem. et distribntionem 

matters were decided loosely, and rather honorum ecclesiasticorum, in manu epls- 

by the common law than according to the ooporum esse perliibeo, et confirmo. Wil- 

canons. This practice had been already kins. Leges Anglo-Saxon, p. 310. 

forbidden by some canons enacted under t Wilkins, Leges Anglo-Saxon, p. 323; 

Edgar, id. p. 83, but apparently with I^telton's Henry JI. ; Collier, &c 
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mitted and successful efforts began to be made to main- 
tain the independence of temporal government. The 
judges of the king's court had until that time been them- 
selves principally ecclesiastics, and consequently tender 
of spiritual privileges.^ But now, abstaining from the 
exercise of temporal jurisdiction, iu obedience to the 
strict injunctions of their canons,'' the clergy gave place 
to common lawyers, professors of a system very dis- 
cordant from their own. These soon began to assert 
the supremacy of their jurisdiction by issuing writs of 
prohibition whenever the ecclesiastical tribunals passed 
the boundaries which approved use had established.' 
Little accustomed to such control, the proud hierarchy 
chafed under the bit ; several provincial synods protest 
, against the pretensions of laymen to judge the anointed 
ministers whom they were bound to obey ;^ the cog- 
nizance of rights of patronage and breaches of contract 
IS boldly asserted ;" but firm and cautious, favoured by 
the nobility, though not much by the king, the judges 
receded not a step, and ultimately fixed a barrier which 
the church was forced to respect." In the ensuing reign 
of Edward I., an archbishop acknowledges the abstract 
right of the king's bench to issue prohibitions ;° and the 
statute entitled Circumspecte figatis, in the thirteenth 
year of that prince, while by its mode of expression it 
seems designed to guarantee the actual privileges of 
spiritual jurisdiction, had a tendency, especially with 
the disposition of the judges, to preclude the assertion of 
some which are not therein mentioned. Neither the right 
of advowson nor any temporal contract is specified in this 
act as pertaining to the church ; and accordingly the tem- 

8 Dugdale's Origines Juridicales, c. 8. in frankalmoign. This is conformable tx> 

h Decretal. 1. L tit xzxviL c 1. Wll- fhe constitationB of Clarendon, and shom-B 

kins. Concilia, t ii. p. 4. that they were still in force. See alao 

I Prynne has produced several ex- Lytteltcm's Henry XL, vol. lii. p. 97. 

tracts from the pipe-rolls of Henry II., k Cran Judicandi Christos domini nulla 

where a person has been fined quia placi- sit laids attributa potestas. apud quos 

tavit de laioo feodo 4n curift christiani- manet necessitas obeequendi. WUUns, 

tatis. And a bishop of Durham is fined Concilia, t i. p. 747. 

five hundred marks quia tenuit placitum ™ Id. ibid. ; et t. iL p. 90. 

de odvocationecvjufdameccleiitB in curift ° Vide Wilkins, C<mcilia, t ii paasink 

christianitatis. Epistle dedicatory to ° Licet prohibitiones hi\)usmodi a curiA 

Prynne's Records, vol. iii. Glanvil gives christianissimi regis nostri Just^ procul- 

thc form of a writ of prohibition to the dubio, ut diximus,coucedantur. Id. t. ii 

spiritual court for inquiring de feodo p. 100 and p. 115. 
laico; for it had jurisdiction over lands 
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poral courts have ever since maintained an undisputed 
jurisdiction over tliem.^ They succeeded also partially 
in preventing the impunity of crimes perpetrated by 
clerks. It was enacted by the statute of Westminster, 
in 1275, or rather a construction was put upon that act, 
which is obscurely worded, that clerks indicted for 
felony should not be delivered to their ordinary until an 
inquest had been taken of the matter of accusation , 
and, if they were found guilty, that their real and per- 
sonal estate should be forfeited to the crown. In later 
times the clerical privilege was not allowed till the 
party had pleaded to the indictment, and being duly 
convict, as is the practice at present.** 

The civil magistrates of France did not by any means 
exert themselves so vigorously for their eman- j^gavigor- 
cipation. The same or rather worse usurpations ousin 
existed, and the same complaints were made, *** 
under Philip Augustus, St. Louis, and Philip the Bold ; 
but the laws of those sovereigns tend much more to confirm 
than to restrain ecclesiastical encroachments.' Some 
limitations were attempted by the secular .courts ; and 
an historian gives us the terms of a confederacy among 



P The statute Circiunspect^ agatis, for 
it is acknowledged as a statute, though 
Qot drawn up in the form- of one, is 
founded upon an answer of Edward I. to 
the prelates who had petitioned for some 
modification of prohibitions. Collier, 
always prone to exaggerate dmrch au- 
thority, insinuates that the jurisdiction 
of the q;>iritual court over breaches of 
contract, even without oath, is preserved 
hy this statute ; but the express words 
of the king show that none whatever was 
int^ided, uid the archbishop complains 
bitterly of it afterwards. WiUdns, Con- 
cilia, t il. p. IIB. Collier's Ecdeslast 
History, vol. i. p. 4S1, So fer from 
having any cognizance of civil contracts 
not confirmed by oath, to which I am 
not certain that the church ever pre- 
tended in any countiy, the spiritual court 
bad no jurisdiction at all, even where an 
oath had intervened, unless there was a 
deficiency of proof hy writing or wit- 
nesses. Glanvil, L z. c 12 ; Constitnt 
Clarendon, art. 15. 

4 2 Inst p. 163. This is not likely 
to mislead a well-informed reader, but 
TOU n. 



it ought, perhaps, to be mentioned that 
by the *• clerical privilege " we are only 
to understand what is called benefit of 
clergy, which in fact is, or rather was 
till recent alterations of the law since the 
first edition of this work, no more than 
the remission of capital punishment for 
the first conviction of felony, and that 
not for the clergy alone, but for all cul- 
prits alike. They were not called upon 
at any thne, I believe, to prove their 
claim as clei^, except by reading the 
neck-verw after trial and conviction in 
the king's court They were then in 
strictness to be committed to the ordi- 
nary or ecclesiastical superior, which 
probably was not often done. 

' It seems deducible from a law of 
Philip Augustus, Ordonnances des Bois, 
t i. p. 39, that a clerk convicted of some 
heinous ofTences might be capitally pun- 
ished after degradation, yet a subse- 
quent ordinance, p. 43,- renders this 
doubtM; and the theory of clerical im- 
munity became afterwards more ftilly 
established. 
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the French nobles in 1246, binding themselves by oatli 
not to permit the spiritual judges to take cognizance of 
any matter, except heresy, marriage, and nsuiy/ Un- 
fortonately, Louis IX. was aknost as little disposed as 
Henry III. to shake off the yoke of ecclesiastical do- 
minion. But other sovereigns in the same pei^iod, from, 
various motives, were equalljr submissive. Friaderic IL 
explicitly adopts the exemption of clerks from criminal 
as well as civil jurisdiction of seculars.* And Alfonso 
X. introduced the same system in Castile ; a kingdom 
where neither the papal authority nor the independence 
of the church had obtained any legal recognition until 
•the promulgation of his code, which teemsj with all the 
principles of the canon law." It is almost needless to 
mention that all ecclesiastical powers and privileges 
were incorporated with the jurisprudence of the kingdom 
of Naples, which, especially after the accession of liie 
Angevin line, stood in a peculiar relation of dependence 
upon the Holy See.* 

The vast acquisitions of landed wealth made for many 
Restraints ages by bishops, chapters, and monasteries, 
tions^ began at length to excite the jealousy of sove- 
mortmain. rcigns. They pcrccived that, although the pre- 
lates might send their i^pulated proportion of vassals into 
the field, yet there could not be that active co-operation 
which the spirit of feudal tenures required, and that the 
national arm was palsie4 by the dimiilution of military 
nobles. Again the relie& upon succession, and simi- 
lar dues upon alienation, incidental to fiefs, were en- 
tirely lost when they came into the hands of these un- 

* Matt Fturis, p. 699. Tour. p. 421. 

* Statoimns, nt nollus ecclesiasticain " Marina, Ensayo Historico-Critloo 
personam, in criminali qtuestione vel sobre las Siete Fartidas, c. 320, Ac. Hist. 
civili, trahere ad Jadicium ssecolare pne- da Droit EccI^ Fran^. t. L p. 442. 
somat. Ordonnances des Bois de France, * Giannone, L zix. c. v. ; L xx. c 8. 
t L p. Bll, where this edict is recited One provision of Robert king of N^des 
and approved by Lonis Hntin. Philip is remarkable : it extends the Immnnity 
the Bold had obtained leave tram the of clerks to their ameubines. lUd. 
pope to arrest cleiks accosed of heinous Villani strongly censnres a la^ made 
crimes, on condition of remitting them at Florence in 1345, taking away the 
to the bishop's court for trial. Hist da personal immunity of clerks in criminal 
E)roit fkxd. Fran9. t i. p. 426. A coun- cases. Though the state could make 
cil at Bourges, held in 1276, had so abso- such a law, he says, it had no rl^t to do 
lutely condemned all interference of the so against the lib^es of holy diurdi. 
secular power with clerks that the king 1. XU. c. 43. 

was obliged to solicit this moderate la- 
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dying oorporataons, to the seriotis injury of the fendal 
superior. Nor oould it escape reflecting men, during 
the contest about investitures, that, if the church pe- 
remptorily denied Hie supremacy of the state over her 
temporal wealth, it was but a just measure of retalia- 
tion, or rather self-defence, that tifie state should restrain 
her farther acquisitions. Prohibitions of gifte in mort- 
main, though unknown to the lavish devotion of the new 
kingdoms, had been established by some of the Boman 
emperors to check the overgrown wealth of the hier- 
archy.^ The first attempt at a limitation of this descrip- 
tion in modem times was made by Frederic Barbarossa, 
who, in 1158, enacted that no fief should be traosferred, 
either to the church or otherwise, without the permission 
of the superior lord. Louis IX. inserted a provision of 
the same kind in his Establishments.' Castile had also 
laws of a simflar tendency.' A licence fix)m the crown 
is said to have been necessary in England before the 
conquest for alienations in mortmain ; but however that 
may be, there seems no reason to imagine that any re- 
straint was put upon them by the common law before 
Magna Charta ; a clause of which statute was construed 
to prohibit all gifts to religious houses without the con- 
sent of the lord of the fee. And by the 7th Edward I. 
alienations in mortmain are absolutely taken away; 
Hiough the king might always exercise his prerogative of 
granting a licence, which was not supposed to be affected 
by the statute.^ 

It must appear, I think, to every carefdl inquirer Hhai 
the papal authority, though manifesting out- Boniftoe 
wardly more show of strength every year, had ^'^^• 
been secretly undermined, and lost a great deal of its 
hold upon public opinion, before the accession of Boni- 
feoe Vni., in 1294, to the pontifical throne. The clergy 
were rendered sullen by demands of money, invasions 
of the legal right of patronage, and unreasonable par- 
tiality to the mendicant orders ; a part of the mendicants 
tliemselves had begun to declaim against the corruptions 

T Oiannoiie, I. iiL Iiuttt an Droit, t L p. 350. 

* OrdoDDaDoee des Rois, p. 213. See * Marina, Bnsayo sobre las Slete Par- 

too p. 303 and alibi. Da Cange, v. Ma- tidas, c 236. 

mil morta. Amortistiment, In Deniaart l> 2 Inst p. 74. Blackstone, vol. 11 

and other French law-books. Fleury, c. 19. 

q2 
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of the papal court ; while the laity, subjects alike and 
sovereigns, looked upon both the head and the members 
of the hierarchy with jealousy and dislike. Boniface, 
full of inordinate arrogance and ambition, and not suflS- 
ciently sensible of this gradual change in human opinion, 
endeavoured to strain to a higher pitch the despotic pre- 
tensions of former pontiffs. As Gregoiy VII. appears 
the most usurping of mankind till we read the history 
of Innocent III., so Innocent m. is thrown into shade 
by the superior audacity of Boniface VIII. But inde- 
pendently of the less favourable dispositions of the public, 
he wanted the most essential quality for an ambitious 
pope, reputation for integrity. He was suspected of 
having procured through fraud the resignation of his 
predecessor Celestine V., and his harsh treatment of that 
worthy man afterwards seems to justify the reproach. 
His actions, however, display the intoxication of ex- 
treme self-confidence. K we may credit some historians, 
he appeared at the Jubilee in 1300, a festival success- 
fully instituted by himself to throw lustre around his 
court and fill his treasury,* dressed in imperial habits, 
with the two swords borne before him, emblems of 
his temporal as well as spiritual dominion over the 
earth.* 
It was not long after his elevation to the pontificate 
before Boniface displayed his temper. The two 
^^th^^S'^^ most powerful sovereigns of Europe, Philip 
En^iwid, ^® -^^^ ^^^ Edward I., began at the same 
"^ *" moment to attack in a very arbitrary manner 
the revenues of the church. The English cleigy had, by 
their own voluntary grants, or at least those of the pre- 
lates in their name, paid frequent subsidies to the crown 

^ The Jubilee was a centenary com- Tastello8,Tastellantespecimiaminfinitain. 

memoration in honour of St. Peter and Anctor apud Mnratori, Annali d'ltalia. 

St Paul, established by Boniface VIII. Plenary indulgences were granted l^ 

on the faith 9f an imaginary precedent a Boniface to all who should keep their 

century before. The period was soon jubilee at "Roaxe, and I suppose are still 

reduced to fifty years, and from thence to to be had on the same terms. Matteo 

twenty-five, as it still continues. The Villani gives a curious account of tltf 

court of Rome, at the next jubilee, will throng at Rome in 1350. 

however read with a sigh the description d Oiannone. L xzi. c. 3. Velly, t. viJ. 

given of that in 1300. Papa innmnera- p. 149. I have not observed any good 

bilem pecuniam ab iisdem reoepit, quia authority refeiied to for this fact, whidi 

die et nocte duo derid stabant ad altare is however in the character of BoDiftoo. 
vancti Pauli, tenentes in eorum manibus 
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from the beginning of the reign of Henry III. They 
had neaxly in effect waived the ancient exemption, and 
retained only the common privilege of English freemen 
to tax themselves in a constitutional manner. But Ed- 
ward I. came upon them with demands so frequent and 
exorbitant, that they were compelled to take advantage 
of a buD issued by BonifSarCe, forbidding them to pay any 
contribution to the state. The king disregarded every 
pretext, and, seizing their goods into his hands, with 
other tyrannical proceedings, ultimately forced them to 
acquiesce in his extortion. It is remarkable that the 
pope appears to have been passive throughout, this con- 
test of Edward I. with his clergy. But it was and of 
fiar otherwise in France. Philip the Fair had ^^^nce. 
imposed a tax on the ecclesiastical order without their 
consent, a measure perhaps unprecedented, yet not more 
odious than the sinular exactions of the king of England. 
Irritated by some previous differences, the pope issued 
his bull known by the initial words Clericis laicos, ab- 
solutely forbidding the clei^ of every kingdom to pay, 
under whatever pretext of voluntary grant, gift, or loan, 
any sort of tribute to their government without his 
special permission. Though France was not particularly 
named, the king understood himself to be intended, and 
took his revenge by a prohibition to export money from 
the kingdom. This produced angry remonstrances on 
the part of Boniface ; out the GaUican church adhered so 
faithfully to the crown, and showed indeed so much will- 
ingness to be spoiled of their money, that he could not 
insist upon the most unreasonable propositions of his bull, 
and ultimately allowed that the French clergy might 
assist their sovereign by voluntary contributions, though 
not by way of tax. 

For a very few years after these circumstances the 
pope and king of France appeared reconciled to each 
other; and the latter even referred 'his disputes with 
Edward I, to the arbitration of Boniface, " as a private 
person, Benedict of Gaeta (his proper name), and not sa 
pontiff ;" an almost nugatory precaution against his en- 
croachment upon temporal authority." But a terrible 

*Walt.Hemingfoid,p.l60. The award Oaeta. is published in R7mer,t.iL p. 819, 
of BonifiM», which he expresses' himself and is very equitable. Nevertheless, 
to make both as pope and Benedict of the French historians agreed to charge 
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fitonu broke out in the. first year of the fourteenth cen- 
tury. A bishop of Panders, who had been sent as l^ate 
£x>m BonifeM^e with some ccmiplaint, displayed so much 
insolence and such disrespect towards the king, that 
Philip, considering him as his own subject, was pro- 
voked to put him imder eorest, with a view to institute 
a crinxinal process. Boniface, incensed beyond meafure 
at this violation of ecclesiastical and legatine privileges, 
published several bulls addressed to the king and clei^ 
of France, charging the former with a variety of oflfences, 
some of them not at all concerning the church, and com- 
manding the latter to attend a council which he had 
summoned to meet at Bqme. In one of these instru- 
ments, the genuineness of which does not seem liable to 
much exception, he declares in concise and clear terms 
that the king was subject to him in temporal as well as 
spiritual matters. Thia proposition had not hitherto 
been explicitly advanced, and it was now too late to adr 
vanoe it. Philip replied by a short letter in the rudest 
language, and ordered his bulls to be publicly burned at 
Paris. Determined, however, to show the real strength 
of his opposition, he summoned representatives from the 
three orders of his kingdom. This is commonly rec- 
koned the first assembly of the States General. The 
nobility and commons disclaimed witli firmness the 
temporal authority of the pope, and conveyed their sen- 
timents to Bome through letters addressed to the college 
of cardinals. The clergy, endeavoured to steer a middle 
course, and were reluctant to enter into an engage- 
ment not to obey the pope's summons; yet they did 
not hesitate unequivocally to deny his temporal juris- 
diction. 

The council, however, opened at Bome ; and notwith- 
standing the king's absolute prohibition, many French 
prelates held themselves bound to be present. In this 
assembly Boniface promulgated his famous constitution, 

him with partiality towards Edward, proves them.. Hist de France, t tU. 

and mention several proofs of it, which p. 139. M. Gailkrd, one of the most 

do not i^pear in the ball itself. Previous candid critics in history that France ever 

io its publication it was allowable enoni^ produced, pointed out the error of her 

to follow common fame; but Velly has common historians in the Mdm.de TAca- 

repeated mere folseboods frran Meseray ddmie des Inscripticms, t. xxxix. p. 643 ; 

and Baillet, while he refers to the in- and the editors of L'Art de verifier 1m 

ftrument itself in Bymer, which dio- Dates have also rectified it. 
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denominated Unam sanetam. The church is one body, 
he therein declares, and has one head. Under its com- 
mand are two swords, the one spiritual, the other tem- 
poral ; that to be used by the supreme pontiff himself ; 
this by kings and knights, by his licence and at his 
will. But the lesser sword must be subject to the 
greater, and the temporal to the spiritual authority. He 
concludes by declarmg the subjection of every human 
being to the see of Rome to be an article of necessary 
fiEiith.' Another bull pronounces all persons of whatever 
rank obliged to appear when personally cited before the 
audience or apostolical tribunal at Rome ; '* since such 
is our pleasure, who, by divine permission, rule the 
world." Finally, as the rupture with Philip grew more 
evidently irreconcileable, and the measures pursued by 
that monarch more hostile, he not only excommimicated 
him, but offered the crown of France to the emperor 
Albert I. This arbitrary transference of kingdoms was, 
like many other pretensions of that age, an improvement 
upon the right of deposing excommunicated sovereigns. 
Gregory VII. would not have denied that a nation, re- 
leased by his authority fix)m its allegiance, must re-enter 
upon its original right of electing a new sovereign. But 
Martin IV. had assigned the crown of Aragon to Charles 
of Valois ; the first instance, I think, of such an usurpa- 
tion of power, but which was defended by the homage of 
Peter II., who had rendered his kingdom feudally de- 
pendent, like Naples, upon the Holy See.* Albert felt 

t Uterqae est in potestate ecclestae, daring thi^ he did not intend to deinrive 

■piritalis seiUcet gladins et materlalis. the king or his lawful issue, if he should 

Sed is quidem pro ecclesift, iUe vero ab have any, of the kingdom. But this was 

ecdesiA exercendns: ille saoerdotis, is founded on the request of the Portuguese 

mann legom ac militum, sed ad nutnm nobility themselves, who were dissatis- 

et patientiam sacerdotis, Oportetautem fied with Sancho's administration. Sext 

gladium esse sub gladio, et temporalem DecretaL 1. L tit. viii. c 2. Art de v^rl- 

ianctoritatem spiritali sut^jici potestatL fier les Dates, t i. p. 778. 

Potto snbesse Romano p<mtiflci omni Boniface invested James II. of Aragon 

hmnanse creatune declaramus, dicimus, with the crown of Sardinia, over which, 

definimus et pronnnciamus omnino esse however, the see of Rome had always 

de necessitate fideL Extravagant. 1. i. pretended to a superiority by virtue of 

at. viii. c. 1. the concession (probably spurious) of 

« Innocent IV. had, however, in 1246, Louis the Debonair. He promised Fre- 

appointed one Bolon, brother to Sancho deric king of Sicily the empire of Con- 

n., king of Portugal, to be a sort of co- stantinople, whidi, I suppose, was not a 

a4)utor in the government of that king- fief of the Holy See. Oiannone, L xxL 

dom, enjoining the barons to honour him c 3. 
«■ their sovereign, at tibe same time de- 
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no e^igemees to realise the liberal promises of Boni&ce ; 
who was on the point of issuing a bull absolving the sub- 
jects of Philip firom their allegiance, and declaring his 
forfeiture, when a very unexpected circumstance inter- 
rupted all his projects. 

It is not surprising, when we consider how unaccus- 
tomed men were in Qiose ages to disentangle the artful 
sophisms, and detect the falsehoods in point of fact, 
whereon the papal supremacy had been established, that 
the king of France should not have altogether pursued 
the course most becoming his digniiy and the goodness 
of his cause. He gave too much ^e air of a personal 
quarrel with Boni&u^e to what should have been a reso- 
lute opposition to the despotism of Eome. Accordingly, 
in an assembly of his states at Paris, he preferred virulent 
charges against the pope, denying him to have been 
Intimately elected, imputing to him various heresies, 
and ultimately appealing to a general council and a 
lawful head of the church. These measures were not 
very happily planned; and experience had always 
shown iliat Europe would not submit to chapge the 
common chief of her religion for the purposes of a single 
sovereign. But Philip succeeded in an attempt appa- 
rently more bold and singular. Nogaret, a minister 
who had taken an active share in all the proceedings 
against Bonifeice, was secretly despatched into Italy, and, 
joining with some of the Colonna fSamily, proscribed as 
Ghibelins, and rancorously persecuted by the pope, ar- 
rested him at Anagnia, a town in the neighbourhood of 
Home, to which he had gone without guards. This vio- 
lent action was not, one would imagine, calculated to 
place the king in an advantageoTis light; yet it led 
accidentally to a favourable termination of lus dispute. 
Boniface was soon rescued by the inhabitant of 
Anagnia ; but rage brought on a fever which ended in 
his death ; and tihe first act of his successor, Benedict 
XI., was to reconcile the king of France to the Holy 
See.»» 

The sensible decline of the papacy is to be dated from 
the pontificate of BonifiBW5e VIII., who had strained its 



h Vclly, Hist de France, t vli. p. 109-258 } Crevler, Hist, de i'Uoi veigite de Pari^ 
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authoriiy to a higher pitch than any of his predecessors. 
There is a spell wrought by uninterrupted good fortune, 
which captivates men's understanding, and persuades 
them, against reasoning and analogy, that violent power 
is immortal and irresistible. The spell is broken by the 
first change of success. We have seen the working and 
the dissipation of this charm with a rapidity to which the 
events of former times bear as remote a relation as the 
gradual processes of nature to her deluges and her vol- 
canoes. In tracing the papal empire over mankind we 
have no such marked and definite crisis of revolution. 
But slowly, like the retreat of waters, or the stealthy pace 
of old age, that extraordinary power over himian opinion 
has been subsiding for five centuries. I have already 
observed that the symptoms of internal decay may be 
traced further back. But as the retrocession of the 
Boman terminus under Adrian gave the first overt proof 
of decline in the ambitious energies of that empire, so 
the tacit submission of the successors of Boniface VIIL 
to the king of France might have been hailed by Europe 
as a token that their infiuence was beginning to abate. 
Imprisoned, insulted, deprived eventually of life by the 
violence of Philip, a prince excommunicated, and who 
had gone all lengths in defying and despising the papal 
jurisdiction, Boniface had every claim to be avenged by 
the inheritors of the same spiritual dominion. When 
Benedict XI. rescinded the bulls of his predecessor, and 
admitted Philip the Fair to commimion, without insisting 
on any concessions, he acted perhaps prudently, but gave 
a fatal blow to the temporal authority of Rome. 

Benedict XI. lived but a few months, and his suc- 
cessor Clement V., at the instigation, as is 
commonly supposed, of the king of France, by ^|JJi wlirt 
whose influence he had been elected, took the ^^Jjg?*^ 
extraordinary step of removing the papal chair ^' 
to Avignon. In this city it remained for more than 
seventy years ; a period which Petrarch and other writers 
of Italy compare to that of the Babylonish captivity. 
The majority of the cardinals was always French, and 
the popes were imiformly of the same nation. Timidly 
dependent upon the court of France, they neglected the 
interests and lost the affections of Italy. Rome, forsaken 
by her sovereign, nearly forgot her allegiance ; what re- 
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mained of papal authority in the ecclesiastical territories 
was exercised by cardinal legates, little to the honour or 
advantage of the Holy See. Yet the series of Avignon 
pontifGs were far from insensible to Italian politics. 
These occupied, on the contrary, the greater part of their 
attention. J3ut engaging in them from motives too mani- 
festly selfish, and being regarded as a sort of foreigners 
from birth and residence, they aggravated that nn- 
popularity and bad reputation which from various other 
causes attached itself to their court. 

Though none of the supreme pontiffs after Boniface 
, Vni. ventured upon sucn explicit assumptions 

Contest of « ••••■••»• •■• 

Bopeswith of a general jurisdiction over sovereigns by 
^JJJ* divine right as he had made in his controversy 
with Philip, they maintained one memorable 
struggle for temporal power against the emperor Louis 
of Bavaria. Maxims long boldly repeated without con- 
tradiction, and engrafted upon the canon law, passed 
almost for articles of faith among the clergy and those 
who trusted in them ; and in despite of all ancient autho- 
rities, Clement V. laid it down that the popes, having 
transferred the Roman empire from the Greefca to the 
Germans, and delegated the -right of nominating an 
emperor to certain electors, still reserved the prerogative 
of approving the choice, and of receiving from its subject 
upon his coronation an oat h of fealty and obedience.* 
This had a regard to Henry Vil., who denied that his 
oath bore any such interpretation, and whose measures, 
much to the alarm of the court of Avignon, were directed 
towards the restoration of his imperial rights in Italy. 
Among other things, he conferred the rank of vicar of the 
empire upon Matteo Visconti, lord of Milan. The popes 
had for some time pretended to possess that vicariate, 
during a vacancy of the empire ; and after Heniy's death 

i Romani principes, &c . . . . Romano potestas eligendi regem, in imperatorem 
ponti&ci, a qno approbationem persons postmodum promovendum, pertinet, ad- 
ad imperialis celsitndinis apioem aasa- stringere vincalo Juramenti, &c Cle- 
mendae, necnon unctionem, conaecratio- ment L iL t ix. The terms of the oath, 
nem et imperii coronam aocipimit, sua as recited in this constitution, do not 
snbmittere capita non repntftront indig- warrant the pope's interpretation, hut 
nmn, seque iUi et eidem ecclesiaB, qiue a imply only that the emperor shall be tb* 
Gnecis imperimn transtulit in (Jermanos, advocatQ or defender of Ihe church, 
et a quft ad ceHos eorum principes Jus et 
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insisted upon Visconti's surrender, of the title. Several 
circumstances, for which I refer to the political historians 
of Italy, produced a war between the pope's legate and 
the Visconti family. The emperor Loxiis sent assistance 
to the latter, as heads of the Ghibelin or imperial party. 
This interference cost him above tweniy years of trouble. 
John XXTT., a man as passionate and ambitious as 
Boni&ice himseK, immediately published a bull in which 
be asserted the right of administering the empire during 
its vacancy (even in Germany, as it seems from the 
generality of his expression), as well as of deciding in a 
doubtful choice of the electors, to appertain to the Holy 
See ; and commanded Loids to lay down his pretended 
authority until the supreme jurisdiction should detennine 
upon his election. Louis's election had indeed been 
questionable ; but that controversy was already settled in 
tiie field of Muhldorf, where he had obtained a victory 
over his competitor the duke of Austria; nor had the 
pope ever interfered to appease a civil war during several 
years that Germany had been internally distracted by 
"the dispute. The emperor, not yielding to this ^^ ^^^ 
peremptory order, was excommunicated; his 
vassals were absolved from their oath of fealty, and all 
treaties of alliance between him and foreign princes 
annulled. Germany, however, remained finn; and if 
Louis himself had manifested more decision of mind and 
uniformity in his conduct, the court of Avignon must 
have signally failed in a contest from which it did not 
in fact come out very successful. But while at one time 
he went intemperate lengths against John XXII., pub- 
lishing scandalous accusations in an assembly of the 
citizens of Eome, and causing a Franciscan Mar to be 
chosen in his room, after an irregular sentence of depo- 
sition, he was always anxious to negotiate terms of ac- 
commodation, to give up his own active partisans, and to 
make concessions the most derogatory to his independ- 
ence and dignity. From John indeed he had nothing to 
expect ; but Benedict XII. would gladly have been recon- 
ciled, if he had not feared the kings of France and Naples, 
political adversaries of the emperor, who kept the Avignon 
popes in a sort of servitude. His successor, Clement VI., 
inherited, the implacable animosity of John XXII. to- 
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wards Louis, who died without obtcdmng the absolution 
he had long abjectly solicited.'' 

Though the want of firmness in this emperor's character 

gave sometimes a momentary triumph to the 

25Sm<» tT' i)opes, it is evident that their authority lost 

papfti usurp- ground during the continuance of this struggle. 

°^ Their right of confirming imperial elections was 
expressly denied by a diet held at Frankfort in 1 338, which 
established as a fundamental principle that the imperial 
dignity depended upon God alone, and that whoever 
should be chosen by a majority of the electors became 
immediately both king and emperor, with all prerogatives 
of that station, and did not require ^e approbation of the 
pope." This law, confirmed as it was by subsequent 
usage, emancipated the Qerman empire, which was im- 
mediately conceftned in opposing the papal claims. But 
some who were actively engaged in these transactions 
took more extensive views, and assailed the whole edifice 
of temporal power which the Eoman see had been con- 
structing for more than two centuries. Several men of 
learning, among whom Dante, Ockham, and Marsilius of 
Padua are the most conspicuous, investigated the foun- 
dations of this superstructure, and exposed their insuffi- 
ciency.' Literature, too long the passive handmaid of 
spiritual despotism, began to assert her nobler birthright 
of ministering to liberty and truth. Though the writings 
of these opponents of Rome are not always reasoned upon 
very solid principles, they at least taught mankind to 
scrutinize what had been received with implicit respect, 

k Schmidt, Hist dee AUemands, t iv. apostolicse aut alici^uB alterius approl»> 

p. 446-536, seems the best modem an- tione, confinnatione, auctoritate indiget 

thority for this contest between the em- Tel censensu. Schmidt, p. 513. 

pire and papacy. See also Stravius, Corp. * Giaunone, L xxii. c. 8. Schmidt, 

Hist German, p. 591. t tI. p. 152. Dante was dead befora 

™ Qnbd imperialis dignltas et potMtas these events, but his principles wer« the 

immediate ex solo Deo, et qnbd de Jure same. Odcham bad already exerted his 

et impeni consoetudine antiquiths appro- talents in the same cause by writing, in 

bat& postquam aliqnis eligitnr in impera- behalf of Philip IV., against Bonifsce, a 

torem sive regem at> eleetoribus imperii dialogue between a kmg^t and a clerk on 

oonoorditer, vel m^Jori parte eorundem, the temporal supremacy of the church, 

statim ex solft electione est rex verus et This is published among other tracts of 

imperator Romanorum oensendus et no- the same class in Goldastus, Monarchia 

minandus, et eidem debet ab omnibus Imperii, p. 13. This dialogue is trans* 

imperiosul)Jectisobediri,etadmini8trandi lated entire in the Songe du Vergler, a 

jura imperii, et caetera'fudendi, que ad more celebrated performance, a8cribe4 to 

impetatorem verum pertinent plenariam Baoul de Preides under Charles V. 
habet potestatem, neo pap« sive sedis 
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and prepared the way for more philoeopliical discussions. 
About iliis time a new class of enemies had unexpectedly 
rifiten up against the rulers of the church. These were a 
,part of the Franciscan order, who had seceded from the 
main body on account of alleged deviations from the 
rigour of their primitive rule. Their schism was chiefly 
founded upon a quibble about the right of property in 
things consumable, which they maintained to be incom- 
patible with the absolute poverty prescribed to them. 
This frivolous sophistry was united witii the wildest 
£aiiatici6m ; and as John XXII. attempted to repress their 
follies by a cruel persecution, they proclaimed aloud the 
corruption of the church, fixed the name of Antichrist 
upon the papacy, and warmly supported the emperor 
Louis throughout all his contention with the Holy See.* 
Meanwhile the popes who sat at Avignon continued 
to invade with surprising rapaciousness the Rapacity of 
patronage 6nd revenues of the church. The Avignon 
mandats or letters directing a particular clerk ^^^*^ 
to be preferred seem to have given place in a great 
degree to the more effectual method of appropriating 
benefices by reservation or provision, which was carried 
to an enormous extent in the fourteenth century. John 
XXII., the most insatiate of pontiffs, reserved to himself 
all the bishoprics in Christendom.^ Benedict XII. as- 
sumed the privilege for his own life of disposing of aU 
benefices vacant by cession, deprivation, or translation. 
Clement VI. naturally thought that his title was equally 
good with his predecessor's, and continued the same 
right for his own time ; which soon became a permanent 
rule of the Eoman chancery .*» Hence the appointment 
of a prelate to a rich bishopric was generally but the first 
link in a chain of translation which the pope could 
regulate according to his interest. Another capital inno- 
vation was made by John XXII. in the establishment of 
the famous tax called annates, or first fruits of eccle- 

^ Tbe schism of the rigid Franciscans de Fftris, 1. 11. p. 233-264, &c. 

or Fratricelli Is one of the most singalar P Fleury, Institutions, ftc, t L p. 368 ; 

parts of ecclesiastical history, and had a F. Paul on Benefices, c 37. 

material tendency both to depress the i F.Panl,c38. Translations of bishops 

temporal authority of the pax>acy, an^ to had been made by the authority of tbe 

pave the way for tbe Reformation. It is metropolitan tUl Innocent IIL reserved 

folly treated by Moeheim, cent 13 and this prerogative to the Holy See. De 

14, and by Crevier, Hist de lITuiveTsittf SlMca, 1. vi c 8. 
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siastical beneficefi, whioh he imposed for his own benefit. 
These were one year's value, estimated according to a 
fijced rate in the books of the Boman chancery, and pay- 
able to the papal coUectors throughout Europe/ Various 
other devices were invented to obtain money, which these 
degenerate popes, abandoning the magnificent schemes 
of their predecessors, were content to seek as their 
principal object. John XXII. is said to have accumu- 
lated an almost incredible treasure, exaggerated perhaps 
by the ill-will of his contemporaries ;* but it maybedoubted 
whether even his avarice reflected greater dishonour on 
the church than the licentious profuseness of Clement YI.' 

These exactions were too much encouraged by the 
kings of France, who participated in the plunder, or at 
least required the mutual assistance of the popes for their 
own imposts on the clergy. John XXTT. obtained leave 
of Charles the Fair to levy a tenth of ecclesiastical re- 
venues ;" and Clement VI., in return, granted two tenths 
to Philip of Valois for the expenses of his war. A similar 
tax was raised by the same authoriiy towards the ransom 
of John.* These were contributions for national purposes 
unconnected with religion, which the popes had never 
before pretended to impose, and which the king might 
properly have levied with the consent of his clergy, ac- 
cording to the practice of England. But that consent 
might not always be obtained with ease, and it seemed a 
more expeditious method to call in the authority of the 

>pe. A manlier spirit was displayed by our ancestors. 
'.t was the boast of England to have placed the first legal 

' F. VaxA, c. 38 ; Flenry, p. 424 ; De enough to listen to any report against 

Marca, L vl c. 10 ; Pasqnier, L UL c. 28. the popes of Avignon. 1. xi.c 20. Olan- 

The popes bad long been in the habit of nme, L xxii. c 8. 

reoeiviug a pecuniary gratuity when t For the comiption of morals at Avig^ 

they granted the palliom to an arch- non during the secession, see De Sade, 

bishop, though thb was repnibended by Vie de Pgtrarque, 1. 1. p. YD, and eevnal 

strict men, and eren condemned by other passages. 

themselves. De Marca, ibid. It is no- ° Continuator Gul. de Nangis, in Spki- 

ticed as a remaricable thing of Innocent legio d'Achery, t iii. p. 86 (folio edition> 

IV. that he gave the pall to a German Ita miseram eoclesiam, says this monk, 

archbishi^ Without accepting anything, nnus tondet, alter excoriat. 

Schmidt, t iv. p. 172. The original and * Fleury, Institut an Dnit eocMsl- 

nature of annates is cx^iously treated in astique, t. it p. 24fi. ViUaret» 1 iz. 

Lenfiuit» Concile de Constance, t IL p. 431. It became a regular practice ibr 

p. 133. the king to obtain the pope's consent to 

* G. Villani puts this at 25,000,000 of lay a tax on his clergy, though he some> 
florins, which it is hardly possible to times applied first to themselves. Gar- 
believe. The Italians were credolons nler, t xx. p. 141. 
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banier to the usurpations of Borne, if we except the in- 
sulated Pragmatic Sanction of St. Louis, from which the 
^actice of succeeding a^es in France entirely deviated. 
The English barons had, m a letter addressed to BonifJEtce 
VUJ.., absolutely disclaimed his temporal supremacy over 
their crown, wmch he had attempted to set up by inter- 
meddling in the quarrel of Scotland.^ This letter, it is 
remarkable, is nearly coincident in point of time with 
that of the French nobiliiy ; and the two combined may 
be considered as a joint protestation of both kingdoms, 
and a testimony to the general sentiment among the 
superior ranks of the laity. A very few years afterwards, 
the parliament of Carlisle wrote a strong remonstrance 
to Clement Y. against the system of provisions and other 
extortions, including that of first n-uits, which it was 
rumoured, they say, he was meditating to demand.* But 
the court of Avignon was not to be moved by remon- 
strances ; and the feeble administration of Edward U, 
gave way to ecclesiastical usurpations at home as well as 
ato>ad.* His magnanimous son took a bolder line. After 
complaining ineffectually to Clement VI. of the enormous 
abuse which reserved almost all English benefices to the 
pope, and generally for the benefit of aliens,** he passed 
in 1350 the famous statute of provisors. This act, re- 
citing one supposed to have been made at the parliament 
of Carlisle, which, however, does not appear," and com- 
plaining in strong language of the mischief sustained 
through continual reservations of benefices, enacts that 
all elections and collationB shall be &ee, according to 

f Rymer, t iL p. 373. Collier, vol. L/ upon the statate 3B E. L, De asportatb 

P.Y25. Teligtoflomm (2 Inst 680); whereM 

' Botuli Farliamratl, toL i. p. 304 there is not the least resemblance in 

This passage, hastUy read, has led Collier the words, and veiy little, if any, in the 

and other £i]^lishwriter8,s6ch as Henry sahstance. Blackstone, in consequence, 

and Blackstone, into the sappodtion that mistakes the nature of that act of Ed- 

annates were imposed by Clement V. ward L, and supposes it to have been 

But the concurrent testimony of foreign made against papal provisions, to whidi 

authors refers this tax to John XXIL, as I do not perceive even an allusion, 

the canon law also shows. Extravagant Whether any sudi statute was really 

Communes, L iii. tit iL c 11. made in the Carlisle parliament of 36 

* The statute called Articuli deri, in £. L, as is asserted both in 35 K m. 

1316, was directed rather towards con- and in the roll of another parliament 

firming than limiting the clerical immu- If E. HI. (Rot ParL t iL p. 144), it 

nity in criminal cases. hard to decide; and perhaps those who 

b Collier, p. 546. examine this point will have to dioose 

<^ It is singular that Sir E. Odce should between wilful suppression and wilfU 

assert that this act recites and is founded interpolation. 
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law, and that, in case any provision or reservation should 
be made by the court of Rome, the king should for that 
turn have the collation of such a benefice, if it be of 
ecclesiastical election or patronage.** This devolution to 
the crown, which seems a little arbitrary,* was the only 
remedy that could be effectual against the connivance 
and timidity of chapters and spiritual patrons. We 
cannot assert that a statute so nobly planned was exe- 
. cuted with equal steadiness. Sometimes by royal dispen- 
sation, sometimes by neglect or evasion, ihe papal bulls 
of provision were still obeyed, though fresh laws were 
enacted to the same effect as the former. It was found 
on examination in 1367 that some clerks enjoyed more 
than twenty benefices by the pope's dispensation/ And 
the parliaments both of this and of, Richard II.'s reign 
invariably complain of the disregard shown to the statutes 
of provisors. This led to other measures, which I shall 
presently mention. 

The residence of the popes at Avignon gave very 
Return of g©ueral offenco to JEjurope, and they could not 
TOpes to Siemselves avoid perceiving the disadvantfi^ 

"*** of absence from their proper diocese, the city 
of St. Peter, the source of all their claims to sovereign 
authority. But Rome, so long abandoned, offered but 
an inhospitable reception : Un)an V, returned to Avig- 
non, after a short experiment of the capital ; and it waa 
not till 1376 that the promise, often repeated and long 
delayed, of restoring the papal chair to the metropolis 
of Christendom, was ultimately fulfilled by Gregory XL 
His death, which happened soon afterwards, prevented, 
it is said, a second fiight that he was preparing. This 
was followed by the great schism, one of the most re- 
Contested Daarkable events in ecclesiastical history. It 
election of is a dif&cult and by no means an interesting 
2Sfa«ment qiiestion to determine the validity of that con- 
vu. tested election which distracted the Latin 

church for so many years. All contemporary 
testimonies are subject to the suspicion of partiality in a 
cause where no one was permitted to be neutral. In 
one fact however there is a common agreement, that the 
cardinals, of whom the majority were French, having 

3fi £. m. 8tat.6. Collier, p. 668. 
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assembled in conclaye, for the eleotion of a successor to 
Gr^ory XI., were disturbed by a tumultuous populace, 
wbo demanded with menaces a Boman, or at least an 
Italian, f^pe. This tumult appears to have been suffi- 
ciently -violent to excuse, and in fietct did produce, a 
considerable degree of intimidation. After some time 
the cardinals made choice of the archbishop of Bari, a 
Neapolitan, who assumed the name of Urbcm YI. His 
election satisfied the populace, and tranquillity was 
restored. The cardinals announced their choice to the 
absent members of their college, and behaved towards 
Urban as their pope for several weeks. But his un- 
common harshness of temper giving them offence, they 
withdrew to a neighbouring town, and, protesting that 
his election had been compelled by the violence of the 
Boman populace, annulled the whole proceeding, and 
chose one of their own number, who took the pontifical 
name of Clement YII. Such are the leadii^ circum- 
stances which produced the famous schism. Constraint 
is so destructive ef the essence of election, that sufl&ages 
given through actual intimidation ought, I think, to be 
held invalid, even without minutely inquiring whether 
the degree of illegal force was such as might reasonably 
overcome the constancy of a firm mind. It is im- 
probable that the free votes of the cardinals would have 
oeen bestowed on ibe archbishop of Bari ; and I should 
not feel much hesitation in pronouncing his election to 
have been void. But the sacred college unquestionably 
did not use the earliest opportunity of protesting against 
the violence they had suffered ; and we may infer almost 
with certainty, that, if Urban's conduct had been more 
acceptable to that body, the world would have heard 
little of the transient riot at his election. This however 
opens a delicate question in jurisprudence; namely, 
under what circumstances acts, not only irregular, but 
substantially invalid, are capable of receiving a retro- 
active confirmation by the acquiescence and acknow- 
ledgment of parties concerned to oppose them. And 
upon this, I conceive, the great problem of legitimacy 
between Urban and Clement will be found to depend.' 

r Lenfimt has ooUected aU fhe origiiial dsionhaseTerbeennuuleonfbe Batjfct, 

testimonies on both sides in the first book bat the Roman popes ere numbered in 

of his Condle de Pise. No positive de- the oommonly reodred list, and those of 
VOL. II. R 
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Whatever posterity may have judged about the pre- 
The Great teusious of these Competitors, they at that time 
*^*^^*™- shared the obedience of Europe in nearly equal 
proportions. Urban remained at Kome ; Clemeii^ resumed 
the station of Avignon. To the former adhered Italy, the 
Empire, England, and the nations of the north ; the latter 
retained in his allegiance France, Spain, Scotland, and 
Sicily. Fortunately for the church, no question of 
religious faith intermixed itseK with this schism ; nor 
did any other impediment to reunion exist than the 
obstinacy and selfishness of the contending parties. As 
it was impossible to come to any agreement on the 
original merits, there seemed 'to be no means of healing 
the wound but by the abdication of both popes and a 
fresh imdisputed election. This was the general wish 
of Europe, but urged with particular zeal by the court 
of France, and, above «dl, by the university of Paris, 
which esteems this period the most honourable in her 
annals. The cardinals however of neither obedience 
would recede so far from their party as to suspend the 
election of a successor upon a vacancy of the pontificate, 
which would have at least removed one half of the 
obstacle. The Koman conclave accordingly placed three 
pontiffs successively, BonifSace IX., Innocent VI., and 
Gregory XII., in the seat of Urban VI. ; and the car- 
dinals at Avignon, upon the death of Clement in 1394, 
elected Benedict XIII. (Peter de Luna), femous for his 
inflexible obstinacy in prolonging the schism. He 
repeatedly promised to sacrifice his dignity for the sake 
of union. But there was no subterfuge to which this 
crafty pontiff had not recourse in order to avoid com- 
pliance with his word, though importuned, threatened, 
and even besieged in his palace at Avignon. Fatigued 
by his evasions, France withdrew her obedience, and 
the Gallican church continued for a few years without 
acknowledging any supreme head. But this step, 
which was rather the measure of the university of Paris 
than of the nation, it seemed advisable to retract ; and 
Benedict was again obeyed, though France continued to 
urge his resignation. A second subtraction of obe- 

Avignon are not. The modern Italian Intimate thatCl^neM's pretensions were 
writers express no doubt about the le- not to be wholly rejected, 
gitimaty of Urban; the Fr^ch at moat 
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dience, or at least declaration of neutrality, was resolved 
upon, as preparatory to the convocation of a general 
council. On the other hand, those who sat at Eome 
displayed not less insincerity. Gregoiy XII. bound 
himself by oath on his accession to abdicate when it 
should appear necessary. But while these rivals were 
loading each other with the mutual reproach of schism, 
they drew on themselves the suspicion of at least a 
virtual collusion in order to retain their respective sta- 
tions. At length the cardinals of both parties, wearied 
with so much dissimulation, deserted their masters, and 
summoned a general council to meet at Fisa.^ 

The councfl assembled at Pisa deposed both Gregory 
and. Benedict, without deciding in any respect councUof 
as to their pretensions, and elected Alexander Piw. 
V. by its own supreme authority. This autho- ^^' ^^^'' 
rity, however, was not imiversally recognised; the 
schism, instead of being healed, became more desperate ; 
for as Spain adhered firmly to Benedict, and Gregory 
was not without supporters, there were now three con- 
tending pontiffs in the church. A general council was 
still, however, the favourite and indeed the sole remedy ; 
and John XXpi., successor of Alexander V., of Constance, 
was reluctantly prevailed upon, or perhaps ^-^- ^*^*' 
trepanned, into convoking one to meet at Constance. In 
this celebrated assembly he was himseK deposed; a 
sentence which he incurred by that tenacious cHnging 
to his dignity, after repeated promises to abdicate, which 
had already proved fatal to his competitors. The depo- 
sition of John, confessedly a legitimate pope, may strike 
us as an extraordinary measure. But, besides the oppor- 
tunity it might afford of restoring union, the council 
found a pretext for this sentence in his enormous vices, 
which indeed they seem to have taken upoji common 
fame without any judicial process. The true motive, 
however, of their proceedings against him was a desire 
to make a signal display of a new system which had 
rapidly gained ground, and which I may venture to call 
the whig principles of the catholic, church. A great 
question was at issue, whether the polity of that estar 
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blishment should be an absolute or an exceedingly 
limited monarchy. The papal tyranny, long endured 
and still increasing, had excited an active spirit of re- 
formation which the most distinguished ecclesiastics of 
France and other countries encouraged. They recurred, 
as far as their knowledge allowed, to a, more primitiye 
discipline than the canon law, and elevated the supre- 
macy of general councils. But in the formation of these 
they did not scruple to introduce material innovations. 
The bishops have usually been considered the sole 
members of ecclesiastical assemblies. At Constance, 
however, sat and voted not only the chie& of monas- 
teries, but the ambassadors of all Christian piinces, the 
deputies of universities, with a multitude of inferior 
theologians, and even doctors of law.** These were 
naturally accessible to the pride of sudden elevation, 
which, enabled them to control the strong, and humiliate 
the lofty. In addition to this, the adversaries of the 
court of Eome carried another not less* important inno- 
vation. The Italian bishops^ ahnost universally in the 
papal interests, were so numerous that, if su£&ages had 
been taken by the head, their preponderance would have 
impeded any measures of transalpine nations towards 
reformation. It was determined, therefore, that the 
council should divide itseK into four nations, ihe Italian, 
the German, the French, and the English, each with equal 
rights; and that, every proposition having been sepa- 
rately discussed, the majority of the four should pre- 
vail.' This revolutionary spirit was very unacceptable 

h Lenfiuit, Condle de Constance, t L sition the immeasurable pedigrees of Ire- 

p. 107 (edit 1727). Crevier, t. iii. p. 405. land. Joseph of Arimatbea, who fdanted 

It waK agreed thajt the ambi^sadors oonld Christianity and his stick at Glastonbury, 

not vote upon articles of faith, but only did his best to help the cause. The recent 

on qaestions relating to the settlement victory of Azincourt, I am inclined to 

of the church. Bat the second order of think, had more weight with the councU. 

ecclesiastics were allowed to vote gene- Lenfant, t ii. p. 46. 

rally. At a time when a very differrat qylrit 

i This separation of England, as a co- prevailed, the English bishops under 

equal limb of the council, gave great Henry U. and Henry IIL had claimed 

umbrage to the French, who maintained as a right that no more than four of their 

that, like Denmartc and Sweden, it ought number should be summoned to a g^ierml 

to have been reckoned along with Ger- oounciL Hoveden, p. 320 ; Carte, vol. ii. 

many. The English deputies came down p. 84. This was like borougin praying 

with a profusion of authorities to prove to be released firom sending manbers to 

the antiquity of their monarchy, for parliament 
which they did not fiiil to put in requi- 
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to the cardinals, who submitted reluctantlj, and with a 
determincU^ion, that did not prove altogether imavailing, 
to save their papal monarchy by a dexterous policy. 
They conld not, however, prevent the femous resolutions 
of the fourth and fifth sessions, which declare that the 
council .has received, by divine right, an authority to 
which every rank, even the papal, is obliged to submit, 
in matters of faith, in the extirpation of the present 
schism, and in the reformation of the church both in its 
head and its members ; and that every person, even a 
pope, who shall obstinately refuse to obey that council, 
or any other lawfully assembled, is liable to such 
punishment as shall be necessary.^ These decrees are 
the great pillars of that moderate theory with respect to 
the papal authority which distinguished the Gallican 
church, and is embraced, I presume, by almost all 
laymen and the major part of ecclesiastics on this side 
of the Alps." They embarrass the more popish church- 
men, as the Bevolution does our English tories ; some 
boldly impugn the authoriiy of the council of Constance, 
while others chicane upon the interpretation of its de- 
crees. Their practical importance is not, indeed, direct ; 
universal councils exist only in possibility; but the 
acknowledgment of a possible authority paramotmt to 
the see of Some has contributed, among other means, to 
check its usurpations. 

The purpose for which these general councils had 
been required, next to that of healing the schism, was 
the reformation of abuses. All the rapacious exactions, 
all the scandalotus venality of which Europe had com- 
plained, while imquestioned pontiffs ruled at Avignon, 
appeared light in comparison of the practices of both 
rivals during the schLsm. Tenths repeatedly levied 
upon the clergy, annates rigorously exacted and en- 
hanced by new valuations, fees annexed to the com- 
plicated formalities of the papal chancery, were the 
means by which each half of the church was compelled 
to reimburse its chief for the subtraction of the other's 
obedience. Boniface IX., one of the Eoman line, whose 
fame is a little worse than that of his antagonists, made 

Ik Id. pi 164. Crevier, t. ilL p. 417. belong to the Gallican dnirch has become 

"* This wan written in 1816. The pre- exceedingly different fhnn what it waf 
MOt ftate of oi^nion anuHig those who in the last two oentoxies. [1847.] 
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a gross traffic of his patronage ; selling the privileges 
of exemption from ordinary jnrisdiotion, of holding 
benefices in commendam» and other dispensations in- 
vented for the benefit of the Holy See." Nothing had 
been attempted at Pisa towards reformation. At Con- 
stance the majority were ardent and sincere ; the repre- 
sentatives of &e French, German, and English churches 
met with a determined and, as we have seen, not always 
unsuccessful resolution to assert their ecclesiastical 
liberties. They appointed a committee of reformation, 
whose recommendations, if carried into effect, would 
have annihilated almost entirely that artfully constructed 
machinery by which Rome had absorbed so much of the 
revenues and patronage of the church. But men, in- 
terested in perpetuating these abuses, especially the 
cardinals, improved the advanti^ges which a skilful 
government always enjoys in playing against a popular 
assembly. They availed themselves of the jealousies 
arising out of the division of the council into nations, 
which exterior political circumstances had enhanced. 
France, then at war with England, whose pretensions to 
be counted as a fourth nation she had wannly disputed, 
and not well disposed towards the emperor Sigismund, 
joined with the Italians against the^ English and German 
members of the council in a matter of the utmost im- 
portance, the immediate election of a pope before the 
articles of reformation should be finally concluded. 
These two nations, in return, united with ihe Italians to 
choose the cardinal Colonna, against the advice of the 
French divines, who objected to any member of the 
sacred college. The court of Kome were gainers in both 
questions. Martin V., the new pope, soon evinced his 
determination to elude any substantial reform. After 
publishing a few constitutions tending to redress some 
of the abuses that had arisen during the schism, he 
contrived to make separate conventions with the several 
nations, and as soon as possible dissolved the council.*" 



° Lenfiant, Hist du ConcUe de Rse, elusive anUioTity. Crevier (Hist de 

passim ; Crevier ; VUlaret ; Schmidt ; llJnlversit^ de FariB, t iii.) has given a 

Collier. good sketch of the coimcil, and Schmidt 

*> Lenfant ConcUe de Constance. The (Hist des AlIemandM, t v.) is worthy of 

copiousness as well as impartiality of attention, 
this work Justly renders it an ahnost ex- 
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By one of the decrees passed at Constance, another 
general council was to fee assembled in five years, a 
second at the end of seven more, and from that time a 
similar representation of the church was to meet every 
ten ye€«^. Martin V. accordingly coi voked a coimcil at 
Pavia, which, on account of the plague, was transferred 
to Siena ; but nothing of importance was transacted by 
fliis assembly .P That which he simmioned seven years 
afterwards to the city of Basle had very different of Basie, 
results. The pope, dying before the meeting ^•^* ^*33. 
of this council, was succeeded by Eugenius IV., who, 
anticipating the spirit of its discussions, attempted to 
crush its independence in the outset, by transferring 
the place of session to an Italian city. No point was 
reckoned so material in the contest between the popes 
and reformers as whether a council should sit in Italy 
or beyond the Alps. The council of Basle began, as it 
proceeded, in open enmity to the court of Kome. Euge- 
nius, after several years had elapsed in more or less 
hostile discussions, exerted his prerogative of removing 
the assembly to Ferrara, and from thence to Florence. 
For this he had a specious pretext in the negotiation, 
then apparently tending to a prosperous issue, for the 
reunion of the Greek church ; a triumph, however tran- 
sitory, of which his council at Florence obtained the 
glory. On the other hand, the assembly at Basle, 
though much weakened by the defection of those who 
adhered to Eugenius, entered into compacts with the 
^ohendan insuigents, more essential to tiie interests of 
the church than any union with the Greeks, and com- 
pleted the work begun at Constance by abolishing the 
annates, the reservations of benefices, and other abuses 
of papal authority. In this it received the approbation 
of most princes ; but when, provoked by the endeavours 
of the pope to frustrate its decrees, it proceeded so far 
as to suspend and even to Repose him, neither France 
nor Germany concurred in the sentence. Even the 
council of Constance had not absolutely asserted a right 
of deposing a lawful pope, except in case of heresy, 
though their conduct towards John could not otherwise 
be justified.^ This question indeed of ecclesiastical 

P Len&nt, Ouerre des Hussites, t. L i The council of Basle endeayoured to 
p. 223. evade this dilBcalty by declaring Eu« 
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public law seems to be still undecided. The fathers 
jof Basle acted however with greater intrepidity than 
discretion, and, not perhaps sensible of the change that 
was taking place in public opinion, raised Amadous, a 
retired di3:e of Savoy, to the pontifical dignity by ilie 
name of Felix Y. ' They thus renewed the schism, and 
divided the obedience of the catholic church for a^ few 
years. The empire, however, as well as France, ob- 
served a singular and not very consistent neutrality; 
respecting Eugenius as a lawful pope, and the assembly 
at Basle as a general council. England warmly sup- 
ported Eugenius, and even adhered to his council at 
Florence ; Aragon and some countries of smaller note 
acknowledged Felix. But the partisans of Basle beccone 
every year weaker; and Nicolas V., the successor of 
Eugenius, found no great difficulty in obtaining the 
cession of Felix, and terminating this schism. This 
victory of the court of Rome over the council of Basle 
nearly counterbalanced the disadvantageous events at 
Constance, and put an end to the project of fixing per- 
manent limitations upon the head of the church by 
means of general councils. Though the decree that 
prescribed the convocation of a coimcil eveiy ten years 
was stOl imrepealed, no absolute monarchs have ever 
more dreaded to meet the representatives of their people, 
than the Eoman pontifis have abhorred the name of 
those ecclesiastical synods: once alone, and that with 
the utmost reluctance, has the catholic church been con- 
voked since the council of Basle; but the famous 
assembly to which I allude does not £ei11 within the 
scope of my present undertaking.' 

It is a natural subject of speculation, what would have 

genhis a relapfled heretic. Lenfint, onrioui pMsage on this satdect in a 

Guerre dee Hussites, t il. p. 98. But m q)eech of the caTtUnal of Aries. Lenfant, 

the church could discover no heresy in t. iL p. 225. 

his disagreement with that assembly, - ' There is not, I believe, any sufBcient 
the sentence of deposition gained little history of the council of Basle. Lenlknt 
strength by this previous decision. The designed to write it from the original 
bishops were unwilling to take this vio- acts, but, finding his health decline, inter- 
lent step against Eugenius ; but the mixed some rather imperfect notices of 
minor theologians, the democracy of the its transactions with his history of the 
Catholic church, whose right of suflhige Hussite war, which is commonly quoted 
seems rather an anomalous infringe* under the Utle of History of the Council 
ment of episcopal authority, pressed it of Basle. Schmidt, Crevier, ViUai^t, «ie 
with much heat and rashness. See a still my other aathoriUes. 
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been the effects of these nniyerBal councils, which were 
so popular in the fifteenth century, if the decree passed 
at Constance for their periodical assembly had been re- 
gularly ottferved. Many catholic writers, of the mode- 
rate or cisalpine school, have lamented their disuse, and 
ascribed to it that irreparable breach which the Kefor- 
mation has made in me ^stbric of their church. But 
there is almost an absurdity in conceiving their perma- 
nent existence. What chemistry could have kept united 
such heterogeneous masses, fiimished with every prin- 
ciple of mutual repulsion ? Even in early times, when 
councils, though nominally general, were composed of 
the subjects of the Koman empire, they had been marked 
by violence and contradiction : what then could have 
been expected from the delegates of independent king- 
doms, whose ecclesiastical polity, whatever may be said 
of the spiritual unity of the church, had long been far 
too intimately blended with that of the state to admit of 
any general control without its assent? Nor, beyond 
the zeal, unquestionably sincere, which animated their 
members, especially at Basle, for the abolition of papal 
abuses, is there anything to Pp^e ^ their conduct, or 
to regret in their cessation. The statesman who dreaded 
the encroachments of priests upon the civil government, 
the Christian who panted to see his rites and fidth 
purified from the corruption of ages, found no hope of 
improvement in these councils. They took upon them- 
selves the pretensions of the popes whom they attempted 
to supersede. By a decree of the fathers at Constance, 
aU persons, including princes, who should oppose any 
obstacle to a journey undertaken by the emperor Sigis- 
mund, in order to obtain the cession of Benedict, are 
declared excommunicated, and deprived of their digni- 
ties, whether secular or ecclesiastical.' Their condem- 
nation of Huss and Jerome of Prague, and the scandalous 
breach of faith which they induced Sigismund to commit 
on that occasion, are notorious. But perhaps it is not 
equally so that this celebrated assembly recognised by 
a solemn decree the flagitious principle which it had 
practised, declaring that Huss was unworthy, through 
his obstinate adherence to heresy, of any privilege ; nor 

Lenfiut, t. i. p. 439. 
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onglit any faith or promise to be kept with him, by- 
natural, divine, or human law, to the prejudice of the 
catholic religion.* It will be easy to estimate the claims 
of this congress of theologians to our veneraiSon, and to 
weigh the retrenchment of a few abuses against the for- 
mal sanction of an atrocious maxim. 

It was not, however, necessary for any government of 
tolerable energy to seek the refoim of those abuses which 
affected the independence of national churches, and the 
integrity of their regular discipline, at the hands of a 
general council. "Whatever difficulty there might be in 
overturning the principles founded on the decretals of 
Isidore, and sanctioned by the prescription of many 
centuries, the more flagrant encroachments of papal 
tyranny were fresh innovations, some within the actual 
generation, others easily to be traced up, and continually 
disputed. The principal European nations determined, 
witii different degrees indeed of energy, to make a stand 
against the despotism of Borne. In this resistance Eng- 
land was not only the first engaged, but the most consis- 
tent ; her free parliament preventing, as far as the times 
permitted, that wavering policy to which a court is 
liable. We have already seen that a foundation was 



t Nee allqna libi fides ant promissio, far the imperial 8afeHX>nduct was a legal 

de Jure natarali^divino, et hiimano,faerit protection within the city of CoDstanoe. 

in pr^ndidmn CatholicsB fldei olner- 6. Sigismnnd was persuaded to acqniesoe 

vanda. Lenfant, tip. 491. in the capital punishment of Huas, and 

This proposition is the great disgrace even to make it his own act (Lenftmt, 

of the councU in the affair of Huss. But p. 409) ; by which he manifestiy broke 

the violation of his safe<conduct being a his engagement 6. It is evident that in 

famons event in ecclesiastical history, and this tie acted by the advice and sanction 

which has been very much disputed with of the council, who thus became accessory 

some degree of erroneous statement on to the guilt of his treachery, 
both sides, it may be proper to give briefly The great moral to be drawn trcm the 

an impartial summary. 1. Huss came story of John Huss's condemnation is, 

to Constance with a safe-conduct of the that no breach of faiib can be excused by 

emperor very loosely worded, and not our opinion of ill desert in the party, or 

directed to any individuals. Lenfant, by a narrow interpretation of our own 

t. i. p. 69. 2. This pass however was engagements. Every capitulation ought 

binding upon the emperor himself, and to be construed favourably fOT the 

was so considered by him, when he re- weaker side. In snob cases it is empbtt^ 

monstrated against the arrest of Huss. ti(«lly true that, if the letter UUeth, the 

Id. p. 73, 83. 3. It was not Undiog on spirit should give life, 
the council, who possessed no temporal Gerson, the most eminent theologian 

power, but had a right to decide upon of his age, and the coryj^ueus of the 

the question of heresy. 4. It is not party that opposed the transalpine prin- 

manifest by what civil autbori^ Huss dples, was deeply concerned In this atio- 

was arrested, nor can I determine how dous business. Crevier, p. 43X 
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laid in the statute of proyifiors under Edward HE. In 
the next reign many other measures tending to repress 
the interference of Borne were adopted, especially the 
great statute of praemunire, which subjects all persons 
bringing papal bulls for translation of bishops and other 
enumerated purposes into the kingdom to tne penalties 
of forfeiture and perpetual imprisonment." This act re- 
ceived, and probably was designed to receive, a larger 
interpretation than its language appears to warrant. 
Combined with the statute of provisors, it put a stop to 
the pope's usurpation of patronage, which had im- 
poveridied the church and kingdom of England for 
nearly two centuries. Several attempts were made to 
overthrow these enactments; the first parliament of 
Henry IV. gave a very large power to the king over the 
statute of provisors, enabling him even to annid it at his 
pleasure.* This, however, does not appear in the statute- 
book. Henry indeed, like his predecessors, exercised 
rather largely his prerogative of dispensing with the law 
against papal provisions ; a prerogative which, as to this 
point, was itself taken away Dy an act of his own, and 
another of his son Henry V.^ But the statute always 
stood imrepealed ; and it is a satisfactory proof of the 
ecclesiastical supremacy of the legislature that in the 
concordat made by Martin V. at the council of Constance 
with the English nation we find no mention of reserva- 
tion of benefices, of annates, and the other principal 
grievances of that age ;' our ancestors disdaining to ac- 
cept by compromise with the pope any modification or 
even confirmation of their statute law. They had already 
restrained another flagrant abuse, the increase of fin^ 
fruits by Boniface IX. ; an act of Henry IV. forbidding 
any greater sum to be paid on that account than had 
been formerly accustomed.' 

It will appear evident to every person acquainted 
with the contemporary historians, and the proceedings of 
parliament, that, besides partaking in the general resent- 

"16 Ric: IL c 5. did all in his power; bnt the commoDs 

* Rot. PftrL ToL iiL p. 428. were always inexorable on this head, p. 

f 7 H. IV. & 8 ; 3 H. V. c 4. Martin 636 ; and the archbishop even incurred 

V. published an angry boll against the Martin's resentment by' it Wilkins, 

" execrable statute " of praemunire ; en- Concilia, t iiL p. 483. 

joining archbishop Chicheley io procure * Lenfant, t iL p. 444. 

ita repeal CoUler, p. 653. Chicheley • 6 H. IV. c 1. 
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ment of Europe against the papal court, England was 
Influence of Under the influence of a peculiar hostility to 
M^c^i the clergy, arising from the dissemination of the 
principles of Wicliflf.** All ecclesiastic^ pos- 
sessions were marked for spoliation by the system of this 
reformer; and the house of commons more than once 
endeavoured to carry it into effect, pressing Henry IV. 
to seize the temporalities of the church for public exigen- 
cies." This recommendation, besides iis injustice, was 
not likely to move Henry, whose policy had been to 
sustain the prelacy against their new adversaries. 
Ecclesiastical jurisdiction was kept in better control than 
formerly by the judges of common law, who, through 
rather a strained construction of the statute of praemu- 
nire, extended its penalties to the spiritual courts when 
they transgressed their limits.** The privilege of clergy 
in criminal cases still remained ; but it was acknowledged 
not to comprehend high treason.* 

Germany, as well as England, was disappointed of her 
hopes of general reformation by the Italian party at 
Constance; but she did not supply the want of the 
council's decrees with sufficient decision. A concordat 



b See, among many other passages, 
the articles exhibited by the Lollards to 
parliament against the clergy in 1394. 
Collier gives the substance of them, and 
they are noticed l^ Henry ; but they are 
at full length in Wilkins, t ill. p. 221. 

« Walsingham, p. 371, 379 ; Rot 
Pari. 11 H. IV. VOL iU. p. 645. The 
remarlcable circumstances detailed by 
Walsingham in the former passage are 
not corroborated by anything in the 
records. But as it is unlikely that so 
particular a narrative should have no 
foundation, Hume has plausibly con- 
jectured that the roll has been wiUtdly 
mutilated. As this suspicion occurs in 
other instances, it would be desirable to 
ascertain', by examination of the original 
rolls, whether they bear any external 
marks of injury. The mutilators, how- 
ever, if such there were, have left a great 
deaL The rolls of Henry IV. and V.'s 
parliaments are quite ftiU of petitions 
against the clergy. 

d 3 Inst. p. 121 ; CoUier, vol. i p. 668. 

* 2 Inst. p. 634; where several in- 
atanues of priests executed for coining 



and other treasons are adduced. And this 
may also be inferred from 25 K IIL 
Stat 3, a 4 ; and from 4 H. IV. c 3. 
Indeed the benefit of clergy has nevor 
been taken away by statute firom hif^ 
treason. This renders it improbable 
that chief Justice Gascoyne should, as 
Carte tells us, vol. iL p. 664, have re- 
fused to try archbishop Scrope for trea- 
son, on the ground that no one could 
lawfolly sit in Judgment on a bishop for 
his life. Whether he might have de- 
clined to try him as a peer is another 
question. The pope exconomunicated all 
who were concerned in Scrope's deadi, 
and it cost Henry a lai^ sum to obtain 
absolution. But Boniface IX. was no 
arbiter of the English law. Edward IV. 
granted a strange diarter to the deigy, 
not only dispensing with the statutes of 
prtemunire, but absolutely exempting 
them from temporal Jurisdiction in cases 
of treason as well as felony. Wilkins, 
Concilia, t lit p. 583; Collier, p. 678. 
This, however, being an illegid grant 
took no effect at least after his death. 
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\ 
with Martin V. left the pope in possession of too gre^^t 
a part of his recent usurpations/ This, how-' concordau 
ever, was repugnant to the spirit of Germany, J'-^*^' 
which called for a more thorough refonn with *°**^* 
all the national roughness and honesty. The diet of 
Mentz, during the continuance of the council of Basle, 
adopted all those regulations hostile to the papal in- 
terests which occasioned the deadly quarrel between that 
assembly and the court of Kome.* But the German 
empire was betrayed by Frederic III., and deceived by 
an accomplished but profligate statesman, his secretaiy 
^neas Sylvius. Fresh concordats, settled at Aschaffen- 
burg in 1448, nearly upon a footing of those concluded 
with Martin V., surrendered great part of the indepen- 
dence for which Germany had contended. The pope 
retaiiied his annates, or at least a sort of tax in their 
place ; and instead of reserving benefices arbitrarily, he 
obtained the positive right of collation during six alter- 
nate months of every year. Episcopal elections were 
freely restored tp the chapters, except in case of trans- 
lation, when the pope still continued to nominate ; as he 
did also if any pergfon, canonically unfit, were presented! 
to him for confirmation.^ Such is the concordat of 
Aschaffenburg, by which the catholic principalities of 
the empire have always been governed, though reluc- 
tantiy acquiescing in its disadvantageous provisions. 
Borne, for the remainder of the fifteenth century, not 
satisfied with the terms she had imposed, is said to have 
continually encroached upon the right of election.' But 
she purchased too dearly her triumph over the weakness 
of Frederic III., and the Hundred Grievances of Ger- 
many, presented to Adrian VI. by the diet of Nurem- 
berg in 1522, manifested the working of a long-treasured 

f Lenfant, t. ii. p. 428 ; Schmidt, t. y. now? 
p. 131. i Schmidt, p. 98 ; ^neas Sylvius, Epist 

K Schmidt, t ▼. p. 221 ; Lenfant. 369 and 3ri ; and De Moribus German- 

h Schmidt, t v. p. 250; t vl. p. 94, ormn, p. 1041, 1061. Several little dis- 

&c He observes that there is three pnteswith the pope indicate the spirit 

times as mndi money at present as in thatwasfermenting in Germany through- 

the fifteenth century : if therefore the out the fifteenth century. But this is 

annates are now felt as a burthen, wfa^t the proper sut|)ect of a more detailed 

must they have been? p. 113. To this ecclesiastical history, and should form 

Rome would answer. If the annates an introduction to that of the Beform** 

were but suflScient for the pope's main- tion. 
tenance at that time, what must they be 
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resentment, that had made straight the path before the 
Saxon refoi-mer. 
I have already taken notice that the Castilian church 

en- ^*® ^ *^® ^^ ^'^^^ ^^ *^* monarchy nearly 
crtM^iments independent of Eome. But affcer many gradual 
Ssm^ ^ encroachments the code of laws promulgated 

by Alfonso X. had incorporated a great part of 
the decrefads, and thus given the papal jurisprudence an 
authority which it nowhere else possessed in national 
tribunals.^ That richly endowed hierarchy was a tempt- 
ing spoil. The popes filled up its benefices by means 
of expectatives and reserves with their own Italian de- 
pendents. We find the cortes of Palencia in 1388 com- 
plaining that strangers are beneficed in Castile, through 
which 3ie churches are ill supplied, and native scholars 
cannot be provided, and requesting the king to take such 
measures in relation to this as the kings of France, 
Aragon, and Navarre, who do not permit any but natives 
to hold benefices in their kingdoms. The kmg answered 
to this petition that he would use his endeavours to that 
end." And this is expressed with greater warmth by a 
cortes of 1473, who declare it to be the custom of all 
Christian nations that foreigners should not be promoted 
to benefices, urging the discouragement of native learn- 
ing, the decay of charity, the bad performance of reli- 
gious rites, and other evils arising from the non-residence 
of beneficed priests, and request the king to notify to 
the court of Kome that no expectative or provision in 
favour of foreigners can be received in future.** This 
petition seems to have passed into a law ; but I am 
ignorant of the consequences. Spain certainly took an 
active part in restraining the abuses of pontifical autho- 
rity at the councils of Constance and Basle ; to which I 
might add the name of Trent, if that assembly were not 
beyond my province. 

France, dissatisfied with the abortive termination of 
Checks on ^®^ cxertious during the schism, rejected the 
papal au- concordat offered by Martin V., which held out 
5^^*° but a promise of imperfect reformation.** She 

suffered in consequence the papal exactions for 

k Marina, Ensayo Historico-Critico, c. ° Teoria de las Cortes, t. ii. p. 364 ; 
320. &c. Mariana, Hist. Hispan. L six. c. 1. 

™ Id. Teoria de las Cortes, t Ui. p. 126. ^ ° Villaret. t. xv. p. 126. 
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some years, till the decrees of the comicil of Bcusle 
prompted her to more vigorous efforts for independence, 
and Charles VII. enacted the famous Pragmatic Sanction 
of Bourges.'* This has heen deemed a sort of Magna 
Charta of the Gallican church ; for though the law waa 
speedily abrogated, its principle has remained fixed as 
the basis of ecclesiastical liberties. By the Pragmatic 
Sanction a general council was declared superior to the 
pope ; elections of bishops were made free from all con 
trol ; mandats or grants in expectancy, and reservations 
of benefices, were taken away; first fruits were abo- 
lished. This defalcation of wealth, which had now be- 
come dearer than power, could not be patiently borne 
at Kome. Pius II., the same JEneas Sylvius who had 
sold himself to oppose the council of Basle, in whose 
service he had been originally distinguished, used every 
endeavour to procure the repeal of this ordinance. 
With Charles VII. he had no success; but Louis XI., 
partly out of blind hatred to his father's memory, partly 
from a delusive expectation that the pope would support 
the Angevin faction in Naples, repealed the Pragmatic 
Sanction.** This may be added to other proofs that 
Louis XI., even according to the measures of worldly 
wisdom, was not a wise politician. His people judged 
from better feelings ; the parliament of Paris constantly 
refused to enregister the revocation of that favourite 
law, and it continued in many respects to be acted upon 
until the reign of Francis I.' At the States General of 
Tours, in 1484, the inferior clergy, seconded by the two 
other orders, earnestly requested that the Pragmatic 
Sanction might be confirmed; but the prelates were 
timid or corrupt, and the regent Anne was unwilling to 
risk a quarrel with the Holy See.' This unsettled state 
continued, the Pragmatic Sanction neither quite enforced 
nor quite repealed, till Francis I. , having accommodated 
the differences of his predecessor with Rome, agreed 
upon ^ final concordat with Leo X., the treaty that sub- 
sisted for almost three centuries between the papacy and 

P Idem, p. 263 ; Hist du Droit Public vier, t. iv. p. 256,-274. 

Eccl^s. Fran9ois, t ii. p. 234 ; Fleury, ' Gamier, t xvi. p. 432 ; t. xvii. p. 

'Institutions an Droit ; Crevier, t iv. p. 222 et alibi. Crevier, t. iv. p. 318 et 

100 ; Pasquier, Becherches de la France, alibi. 

1. iii. c. 27. " Gamier, t xix. p. 216 and 321. 

*» Villaret, and Gamier, t xvi. ; Cre- 
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the kingdom of France/ Instead of capitular election 
or papal provision, a new method was devised for filling 
the vacancies of episcopal sees. The king was to nomi- 
nate a fit person, whom the pope was to collate. The 
one obtained an essential patronage, the other preserved 
his theoretical supremacy. Annates were restored to 
the pope ; a concession of great importance. He gave 
up lus indefinite prerogative of reserving benefices, and 
received only a small stipulated patronage. This con- 
vention met with strenuous opposition in France ; the 
parliament of Paris yielded only to fwrce ; the imiver- 
sity hardly stopped short of sedition ; the zealous Grslli- 
cans have ever since deplored it, as a fatal wound to 
their liberties. There is much exaggeration in this, as 
far as the relation of the Gallican^ church to Bome is 
concerned ; but the royal nomination to bishoprics im- 
paired of course the independence of the hierarchy. 
Whether this prerogative of the crown were npon the 
whole beneficial to France, is a problem that I cannpt 
affect to solve ; in this country there seems little doubt 
tiiat capitular elections, which the statute of Henry VIII. 
has reduced to a name, would long since have degene- 
rated into the corruption of close boroughs; but the 
circumstances of the Gkillican establishment may not 
have been entirely similar, and the question ^pens a 
variety of considerations that do not belong to my pre- 
sent subject. 

From the principles established during the schism, 
liberties of ^^^ ^ ^^ Pragmatic Sanction of Bourges, arose 
t^Q^can the far-fsuned liberties of the G^lican church, 
which honourably distinguished her from other 
members of the Boman communion. These have been 
referred by French writers to a much earlier era ; but 
except so far as that country participated in the ancient 
ecclesiastical indet)endence of all Europe, before the 
papal encroachments had subverted it, I do not see that 
they can be properly traced above the fifteenth centuiy. 
Nor had they acquired even at the expiration of that age 
the precision and consistency which was given in later 
times by the constant spirit of the parliaments and uni- 

t GaTnler, t uiii. p. 161 ; Hist da Droit PobUc Eod^ Fr. t. iL pu 243 ; Fleoiy, 
lastitations «a Droit, t i. p. lot 
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versities, as well 843 by the best ecclesiastical authors, 
with little assistance from the crown, which, except in a 
few periods of disagreement with Rome, has rather been 
disposed to restrain the more zealous Gallicans. These 
liberties, therefore, do not strictly fall within my limits ; 
and it will be sufficient to observe that they depended 
npon two maxims : one, that the pope does not possess 
any direct or indirect temporal authority; the other, 
that his spiritual jurisdiction can only be exercised in 
conformity with such parts of the canon law as are re- 
cseived by the kingdom of France. Hence the Gallican 
church rejected a great part of the Sext and Clemen- 
tines, and paid little regard to modem papal bulls, 
which in fact obtained validity only by the king's ap- 
probation." 

The pontifical usurpations which were thus restrained, 
affected, at least in their direct operation, rather jg^ggj^jg^j. 
the church than the state; and temporal go- cai juris- " 
vemments would only have been half emanci- J^'J^ 
pated, if their national hierarchies had preserved 
their enormous jurisdiction.' England, in this also, began 
the work, and had made a considerable progress, while 
the mistaken piety or policy of Louis IK. and his suc- 
cessors had laid France open to vast encroachments. 
The first method adopted in order to check them was 
rude enough; by seizing the bishop's effects when he 
exceeded his jurisdiction.' This jurisdiction, according 
to the construction of churchmen, became perpetually 

" Fleiuy, Instltutioiis an Droit, t ii. p. by a pope, a bishop, or a presbyter 

226^0., and Discours sor les libert^s de Thos archbishop Stratford writes to 

TEglise Oallicane. The last editors of Edward m.: Dao sunt, quibus princi- 

this dissertation go fieir beyond Flenry, paliter regitnr mnndus, sacra pontificalis 

and perhaps reach the utmost point in anctoritas, et r^^alis ordinata potestas: 

limiting the papal authority which a in quibus est pondus tanto gravius et 

sincere member of tiiat communion can sublimius sacerdotum, quanto et de regi- 

attain. See notes, p. 417 and 445. bus illi in divino redditnri sunt examine 

* It ought always to be remembered rationem ; et ideo sdre debet r^a ceisi 

ibat eccJesiasticalf and not merely ixipol, tudo ex illomm tos dependere Judido, 

encroachments are what civil govern- non illos ad vestram dirigi posse volun- 

ments and the laity in general have had tatem. Wilkins, Concilia, t. ii. p. 663. 

to resist ; a point which some very This amazing impudence towards such a 

fealous opposers of Borne have been pi ince as Edward did not succeed; but It 

willing to Ikeep out of slg^t The latter ts interesting" to follow the track of the 

arose out of the former, and perhaps were star which was now rather receding; 

in some respects less ol^ectionable. But though still fierce, 

the true enemy is what are called High- ^ De Marca, De Goncordantift, 1. iv. e, 

church principles ; be they maintained 18. 

VOL. n. S 
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larger : even tlie reforming council of Constance give an 
ennmeration of ecclesiastical causes £eu: beyond the limits 
acknowledged in England, or perhaps in France.* But 
tlie parliament of Paris, instituted in 1304, gradually 
established a paramount authority over ecclesiastical as 
well as civil tribunals. Their progress was indeed very 
slow. At a femous assembly m 1329, before Philip of 
Valois, his advocate-general, Peter de Cugnieres, pro- 
nounced a long harangue against the excesses of spiritual 
jurisdiction. This is a curious illustration of that branch 
of legal and ecclesiastical history. It was answered at 
large by some bishops, and the kii^ did not venture to 
take any active measures at that time.* Several regula- 
tions were, however, made in the fourteenth century^ 
which took away the ecclesiastical cognizance of adul- 
tery, of the execution of testaments, and other causes 
wluch had been claimed by the clei^.** Their immunity 
in criminal matters was straitened by the introduction 
of privileged cases, to which it did not extend ; such as 
treason, murder, robbery, and other heinous oflfences.* 
The parliament began to exercise a judicial controlover 
episcopal courts. It was not, however, till the beginning 
of the sixteenth century, accordii^ to the best writers, 
that it devised its famous form of procedure, the " appeal 
because of abuse."** This, in the course of time, and 
through the decline of ecclesiastical power, not only 
proved an eflfectual barrier against encroachments of 
spiritual jurisdiction, but drew back again to the lay 
court the greater part of those causes which by prescrip- 

* De Marca, De ConooTdantift, L ir. 138. In the famous case of Balne. a 
c 16; Len&nt, Cona de Ooustance, t ii. bishop and cardinal, whom Louis XL de* 
p. 331. De Marca, L ir. c 16, gives us tected in a treasonable intrigue. It was 
passages from one Durandus about 1309, contended by the king that he had a ri^^t 
complaining that the lay judges inyaded to punish him capitally. Du Clos, Via 
ecclesiastical Jurisdiction, and reckoning de Louis XL t i p. 422; Gamier, Hist, 
the cases subject to the latter, under de France, t xvli. p. 330. Balne waa 
whidi he indndes feudal and criminal confined for many years in a small iixm 
causes in some circumstances, and also cage, which till lately was shown in the 
those In which the temporal Judges are eastle of Lodies. 

in doubt ; si quid ambignum inter Judices d Pasqnier, L iiL o. 83 ; Hist du Droit 

jBasculares oriatur. EccI^ Frangois, t ii. p. 119; Fleniy, 

* Velly. t vlii. p. 234 ; -Flenry, Insti- Ins^tutions an.Droit Eocl^ Frangols, 1 
tutions,tii.p. 12; Hist du Droit Eccl^ iL p. 221; De Marca, De ConcordantiA 
Fran9. t iL p. 86. Sacerdotii et Imperii, L iv. c. 19. The 

b Villaret, t. xL p. 182. last author seems to cany it xatber 

* Fleury, InsUtutions au Droit, t ii. p. higher. 
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tion, and indeed by law, bad appertained to a different 
cognizance. Tbns testamentaiy, and e^en, in a great 
degree, matrimonial causes were decided by tbe parlia- 
ment ; and in many other matters that body, being the 
judge of its own competence, narrowed, by means of the 
appeal becanse of abu^e, the boimdaries of the opposite 
junsdiotion.* This remedial process appears to have been 
more extensively applied than our English writ of pro- 
hibition. The latter merely restrains the interference 
of the ecclesiastical courts in matters which the law has 
not committed to them. But the parliament of Paris 
considered itself, I apprehend, as conservator of the 
liberties and discipline of the Gallican church ; and in- 
terposed the appeal because of abuse, whenever the 
spiritual court, even in its proper province, transgressed 
tbe canonical rules by which it ought io be governed.' 

While the bishops of Eome were losing their general 
influence over Europe, they did not gain more Decline of 
estimation in Italy. It is indeed a problem of papal i^u- 
some difficulty, whether they derived any sub- ^^^^ ^^'^ 
stantial advantage from their temporal principality. For 
Hie last three centuries it has certainly been conducive 
to the maintenance of their spiritual supremacy, which^ 
in the complicated relations of policy, might have been 
endangered by their becoming the subjects of any par- 
ticular sovereign. But I doubt whether their real 
authority over Christendom in the middle ages was not 
better preserved by a state of nominal dependence upon 
the empire, without much effective control on one side, 
or many temptations to worldly ambition on the other* 
That oovetousness of temporal sway which, having long 
prompted their measures of usurpation and forgery, 
seemed, from the time of Innocent UI. and Nicolas III., 
to reap its gratification, impaired the more essential 
parts of the papal authority. In the fourteenth and fif- 
teenth centuries the popes degraded their character by 
too much anxiety about the politics of Italy. The veil 
woven by religious awe was rent asunder, and the fea- 
tures of ordinary ambition appeared without disguise. 

* Flemy, InstitntloiM, 1 11. p. 42, &c. not obeying royal mandates that inhibit 

f De Marca, Pe Conoordantifl, L iv. c. the excesses of ecclesiastical oonrts are 

• ; Fleniy, t f i. p. 224. In Spain, even expelled from the kingdom and deprived 

now. sayi De Marca, bishops or clerks of tbe rights of denizenship, 

s2 
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For it was no longer that magnificent and original 
system of spiritual power which made Gregory VII., 
even in exile, a rival of the emperor, which held forth 
redress where the law could not protect, and pnnifih* 
ment where it could not chastise, which fell in some- 
times with superstitious feeling, and sometimes with 
political interest. Many might believe that the pope 
could depose a schismatic prince, who were disgusted at 
his attacking an unoffending neighbour. As the cupidity 
of the clergy in regard to worldly estate had lowered 
their character everywhere, so the similar conduct of 
their head undermined the respect felt for him in Italy. 
The censures of the church, those excommunications 
and interdicts which had made Europe tremble, became 
gradually despicable as well as odious when they were 
lavished in every squabble for territoiy which the pope 
was pleased to make his own.* Even the crusades, 
which had already been tried against the heretics of 
Languedoc, were now preached against ail who espoused 
a different party from the Roman see in the quarrels of 
Italy. Such were those directed at Frederic 11., at 
Manfred, and at Matteo Visconti, accompanied by the 
usual bribery, indulgences, and remission of sins. The 
papal interdicts of the fourteenth century wore a dif- 
ferent complexion from those of former times. Though 
tremendous to the imagination, they had hitherto been 
confined to spiritual effects, or to such as were connected 
with religion, as the prohibition of marriage and sepul- 
ture. But Clement v., on a)ccount of an attack made 
by the Venetians upon Ferrara in 1309, proclaimed the 
whole people infamous, and incapable for three genera- 
tions of any office, their goods, in every part of the 
world, subject to confiscation, and every Venetian, 
wherever he might be found, liable to be reduced into 
slavery.'* A bull in the same terms was published by 
Gregory XI. in 1376 against the Florentines. 
From the termination of the schism, as the popes 

B In 1290 Pisa was pat ander an inter- yean before the Venetians had been in- 
dict for having conferred the signlory terdicted because they would not allow 
on the count of Montefeltro ; and he was their galleys to be hired by the king of 
ordered, on pain of exconunnnication. to Naples. But it would be almost endless 
lay down the government wl thin a month, to quote every instance. 
Mnratori ad ann. A carious style for the h MaratorL 
pope to adopt towards a free dty ! Six 
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foTind' their ambition thwarted beyond the Alps, it -was 
diverted more and more towards schemes of temporal 
sovereignty. In these we do not perceive that con- 
sistent poUcy which remarkably actuated their conduct 
as supreme heads of the church. Men generally advanced 
in years, and bom of noble Italian families, made the 
papacy subservient to the elevation of their kindred, or 
to the interests of a local faction. For such ends they 
mingled in the dark conspiracies of that bad age, distin- 
guished only by the more scandalous turpitude of their 
vices from the petty tyrants and intriguers with whom 
they were engaged. In the latter part of the fifteenth 
century, when «dl fSavourable prejudices were worn away, 
those who occupied the most conspicuous station m 
Europe disgraced their name by more notorious profli- 
gacy than could be paralleled in the darkest age that 
had preceded; and at the moment beyond which this 
work is not carried, the invasion of Italy by Charles 
Vm., I must leave the pontifical throne in the posses- 
sion of Alexander YI. 

It has been my object in the present chapter to bring 
within the compass of a few hours' perusal the substance 
of a great and interesting branch of history ; not cer- 
tainly with such extensive reach of learning as the sub- 
ject might require, but from sources of unquestioned 
credibility. Unconscious of any partialities that could 
give an oblique bias to my mind, I have not been very 
solicitous to avoid offence where offence is so easily 
taken. Tet there is one misinterpretation of my meaning 
which I would gladly obviate. I have not designed, in 
exhibiting without disguise the usurpations of Rome 
during the middle ages, to famish materials for unjust 
prejudice or unfounded distrust. It is an advantageous 
circumstance for the philosophical inquirer into the 
history of ecclesiastical dominion, that, as it spreads 
itself over the vast extent of fifteen centuries, the de- 
pendence of events upon general causes, rather than on 
transitory combinations or the character of individuals, 
is made more evident, and the future more probably 
foretold from a consideration of the past, than we are 
apt to find in political history. Five centuries have 
now elapsed, during every one of which the authority 
of the Boman see has successively declined. Slowly 
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and silently receding from their claims to temporal 
power, the pontifiGs hardly protect their dilapidated 
citadel from the revolutionaiy concussions of modem 
times, the rapacity of governments, and the growing 
averseness to ecclesiastical influence. But if, thus 
bearded by unmannerly and threatening innovation, 
they should occasionally forget that cautious policy 
which necessiiy has prescribed, if they should attempt 
(an imavailing expedient !) to revive institutions which 
can be no longer operative, or principles that have died 
away, their defensive efforts will not be unnatuial, ik^ 
ought to excite either indignation or alarm. A calm, 
comprehensive study of ecclesiastical history, not in 
such scraps and fragments as the ordinary partisans of 
our ephemeral literature obtrude upon us, is perhaps 
the best antidote to extravagant apprehensions. ThosB 
who know what Bome has once been are best able to 
appreciate what she is ; those who have seen the thun- 
derbolt in the hands of the Gregories and the Innocents 
will hardly be intimidated at the sallies of decropitudei, 
the impotent dart of Priam amidst the crackling ruins 
of Troy.^ 

i It U again to be remembeicd thftt this paragraph was written in 1616. 
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NOTES TO CHAPTER VII. 



Note I. Page 146. 

This grant is recorded in two charters differing mate- 
rially from each other ; the first transcribed in Ingulfus's 
History of Croyland, and dated at Winchester on the 
Nones of November, 855; the second extant in two 
chartularies, and bearing date at Wilton, April 22, 854. 
This is marked by Mr. Kemble as spurious (Codex 
Ang.-Sax. Diplom. ii. 52) ; and the authority of Ingulfus 
is not sufficient to support the first. The fact, however, 
that Ethelwolf made some great and general donation to 
the church rests on the authority ofAsser, whom later 
writers have principally copied. His words are, — 
** Eodem quoque anno [855] Adelwolfiis venerabilis, rex 
Occidentalium Saxonum, decimam totius regni sui par- 
tem ab omui regali servitio et tribute liberavit, et in 
sempitemo grafio in cruce Ohristi, pro redemptione 
animse susb et antecessorum suorum, Uni et Trino Deo 
immolavit." (Gale, XV Script, iii. 156.) 

It is really difficult to infer anything from such a 
passage ; but whatever the writer may have meant, or 
whatever truth there may be in his story, it seems 
impossible to strain his words into a grant of tithes. 
The charter in Ingulfus rather leads to suppose, but 
that in the Codex Biplomaticus decisively proves, that 
the grant conveyed a tenth part of the land, and not of 
its produce. Sir F. Palgrave, by quoting only the latter 
chajrter, renders Selden's hypothesis, that tiie general 
right to tithes dates from this concession of Ethelwolf, 
even more unteniable than it is. Certainly the charter 
copied by Ingulfus, which Sir F. Palgrave passes in 
silence, does grant "decimam partem bonorum;" that 
is, I presume, of chattels, which, as far as it goes, im- 
plies a tithe ; while the words applicable to land are so 
obscure and apparently corrupt, that Selden might be 
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warranted in giving them the like construction. Both 
charters probably are spurious; but there may have 
been an extensive grant to the church, not only of im- 
munity from the trinoda necessitas^ which they express, 
but of actual possessions. Since, however, it must have 
been impracticable to endow the church with a tenth 
part of appropriated lands, it might possibly be conjec- 
tured that she took a tenth part of the produce, eifiier 
as a composition, or until means should be found of 
putting her in possession of the soil. And although, 
according to the notions of those times, the actual pro- 
perty might be more desirable, it is plain to ns that a 
tithe of the produce was of much greater value than the 
same proportion of the land itself. 



Note n. Page 158. 

Two living writers of the Eoman Catholic commimion, 
Dr. Milner, in hia History of Winchester, and Dr. Lin- 
gard, in his Antiquities of the Anglo-Saxon Church, 
contend that Elgiva, whom some protestant historians 
are willing to represent as the queen of Edwy, was but 
his mistress ; and seem inclined to justify the conduct 
of Odo and .Dunstan towards this unfortunate couple. 
They are unquestionably so far right, that few, if any, 
of those writers who have been quoted as authorities in 
respect of this story speak of the lady as a queen or 
ifiwful wife. I must therefore strongly reprobate the 
conduct of Dr. Henry, who, calling Elgiva queen, and 
asserting that she was married, refers, at the bottom of 
his page, to William of Malmsbury and other chroni- 
clers, who give a totally opposite account; especially 
as he does not intimate, by a single expression, that the 
nature of her connexion with Ihe king was equivocal. 
Such a practice, when it proceeds, as I fear it did in 
this instance, not from oversight, but from prejudice, is 
a glaring violation of historical integrity, and tends to 
render the use of references, that great improvement oi 
modem history, a sort of fiuud upon the reader. The 
subject, since the first publication of these volumes, has 
been discussed by Dr. Lingard in his histories both of 
England and of the Anglo-Saxon Church, by the Edin- 
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burgh reviewer of that history, vol. xlii. (Mr. Allen), 
and by other late writers. Mr. Allen has also given a 
short dissertation on the subject, in the second edition 
of his Inquiry into the Eoyal Prerogative, posthumously 

Sublished. It must ever be impossible, unless unknown 
ocuments are brought to light, to clear up all the fEicts 
of this litigated story. But though some protestant 
writers, as I have said, in maintainiTig the matrimonial 
connexion of Edwy and Elgiva, quote authorities who 
give a diflferent colour to it, there is a presumption of 
the marriage from a passage of the Saxon Chronicle, 
A.D. 968 (wanting in Gibson's edition, but discovered 
by Mr. Turner, and now restored to its place by Mr. 
Petrie), which distinctly says that archbishop Odo 
separated Edwy the kii:^ and Elgiva because they 
were too nearly related. It is therefore highly pro- 
bable that she was queen, though Dr. Lingard seems to 
hesitate. This passage was written as early as any 
other which we have on the subject, and in a more 
placid and truthful tone. 

The royalty, however, of Elgiva will be out of all 
possible doubt, if we can depend on a document, being 
a reference to a charter, in the Cotton library (Claudius, 
B. vi.), wherein she appears as a witness. Turner says 
of this, — " Had the chiui^r even been forged, the monks 
would have taken care that the names appended were 
correct." This Dr. Lingard inexcusably calls " confei^ 
ing that the instrument is of very doubtM authenticity." 

The Edinburgh reviewer, who had seen the manu- 
script, believes it genuine, and gives an account of it. 
Mr. Kemble lias printed it without mark of spurious- 
ness. (Cod. Diplom. vol. v. p. 378.) In this document 
we have the names of ^l%ifu, the king's wife, and of 
^thelgifu, the king's wife's mother. The signatures 
are merely recited, so that the document itself cannot 
be properly styled a charter ; but we are only concerned 
wifii ihe testimony it bears to the existence of the queen 
Elgiva and her mother. 

If this charter, thus recited, is established, we advance 
a step, so as to prove the existence of a mother and« 
daughter^ bearing nearly the same names, and such 
names as am)arently imply royal blood, the latter being 
married to Edwy. This would tend to corroborate the 
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coronation story, divesting it of liie gross exaggerations 
of the monkish biographers and their followers. It 
might be supposed tlmt ihe young king, little more tiian 
a boy, retired from the drunken reve^ of his courtiers 
to converse, and perhaps roriip, with his cousin and her 
mother ; that Dunstan audaciously broke in upon him^ 
and forced him back to the banquet; that bofli he and 
the ladies resented iMs insolence as it deserved, and 
drove the monk into exile ; and tiiat the marriage took 
place. 

It is more difficult to deal with the story originally 
related by the biographer of Odo, that after his marriage 
Edwy carried off a woman with whom he lived, and 
whom Odo seized and sent out of the kingdom. This 
lady is called by Eadmer una de praescriptis mulieribus ; 
whence Dr. Lingard assumes her to have been Eth^ 
giva, the queen's mother. This was in his History of 
Ei^land (i. 517^ ; but in the second edition of the Antir 
quities of the Anglo-Saxon Church he is &r less con^ 
fident than either in the first edition of that work or in 
his History. In fact, he plainly confesses that nothing 
can be clearly made out beyond the circumstances ^ 
the coronation. 

Although the writers before the conquest do not bear 
witness to the cruelties exercised on some woman coo^ 
nected with the king, either as queen or mistress, at 
Gloucester, yet the subsequent authorities of Eadmer, 
Osbem, and Malmsbury may lead us to believe that 
there was truth in the main facts, though we cannot be 
certain that the person so treated was the queen Elgiva. 
If indeed their accounts are accurate, it seems at first 
that they do not agree with their predecessors ; for they 
represent the lady as being in the king's company up to 
his flight from the insurgents :— *' BegBm cum adultera 
fngitantem persequi non desistunt." But though we 
read in the Saxon Chronicle that Odo divorced Edwy 
and Elgiva, we are not sure that they submitted to the 
sentence. It is therefore possible tJ^at she was wilh 
him in this disastrous flight, and, having &dlen into the 
hands of the pursuers, was put to death at Gloucester, 
True it is that her proximity of blood to the king would 
not warrant Osbem to call her advUera; but bad names 
cost nothing. Malmsbury's words look more like it, if 
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we might supply something, " proximo cognatam inva- 
dens Tixorem [cujusdam ?1 ejus forma deperibat ;" but as 
they staaid in his text, they defy my scanty knowledge 
<rf the Latin tongue. On the whole, however, no reK- 
anoe is to be placed on very passionate and late authori- 
ties. What is manifest alone is, that a yotmg king was 
persecuted and dethroned by the insolence of monkery 
punting a superstitious people against him. 



Note m. Page 169. 

I am induced, by farther study, to modify what is said 
in th© text with respect to the well-known passages in 
Irenseus and Cyprian. The former assigns, indeed, a 
considerable weight to the Church of Eome, simply as 
testimony to apostolical teaching ; but this is plaimy not 
limited to the bishop of that city, nor is he personally 
mentioned. It is therefore an argument, and no slight 
one, against the pretended supremacy rather than the 
contrary. , 

The authority of Cyprian is not, perhaps, much more 
to the purpose. For the only words in his treatise De 
Unitate Ecclesise which assert any authority in the 
diair of St. Peter, or indeed connect Eome with Peter at 
all, are interpolations, not found in the best manuscripts 
or in the oldest editions. They are printed within 
brackets in the best modem ones. (See James on Cor- 
ruptions of Scripture in the Church of Eome, 161 2.) 
True it is, however, that, in his Epistle to Cornelius 
bishop of Eome, Cyprian speaks of " Petri cathedram, 
atque ecclesiam principalem undo unitas sacerdotalis 
ex(»i» est." (Epist. lix. in edit. Lip. 1838 ; Iv. in Baluze 
and others.) And in another he exhorts Stephen, suc- 
cessor of Cornelius, to write a letter to the bishops of 
€ktul, that they should depose Marcian of Aries for 
adhering to the Novatian heresy. (Epist. Ixviii. or 
Ixvii.) This is said to be found in very few manuscripts. 
Yet it seems too long, and not sufficiently to the pur- 
pose, for a popish forgery. All bishops of the catholic 
church assumed a right of interference with each other 
by admonition ; and it is not entirely clear from the lan- 
guage that Cyprian meant anything more authoritative ; 
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though I incline, on the whole, to believe that, when on 
good terms with the see of Eome, he recognised in her 
a kind of primacy derived from that of St. Peter. 

The case, nevertheless, became very different when 
she was no longer of his mind. In a nice question which 
arose, during the pontificate of this very Stephen, as to 
the re-baptism of those to whom the rite had been admi- 
nistered by heretics, the bishop of Eome took the negar- 
tive side ; while Cyprian, with the utmost vehemence, 
maintained the contrary. Then we find no more honeyed 
phrases about the principal church and the succession to 
Peter, but a very different style : — " Cur in tantum Ste- 
phani, fratris nostri, obstinatio dura prorupit?" (Epist. 
Ixxiv.) And a correspondent of Cyprian, doubtless a 
bishop, Firmilianus by name, uses more violent lan- 
guage: — "Audacia et insolentia ejus — aperta et mani- 
festa Stephani stultitia — de episcopatiis srn loco gloriatur,^ 
et se successionem Petri tenere contendit." (Epist. Ixxv.) 
Cyprian proceeded to summon a council of the African 
bishops, who met, seventy-eight in^number, at Carthage, 
They all agreed to condemn heretical baptism as abso- 
lutely invalid. Cyprian addressed them, requesting that 
they would use ftill liberty, not without a manifest 
reflection on the pretensions of Eome : — *' Neque enim 
quisquam nostrum episcopum se esse episcoporum oon- 
stituit, aut tyrannico terrore ad obsequendi necessi- 
tatem collegas sues adigit, quando habeat omnis epis-, 
copus pro licentia libertatis et potestatis su» arbitrium* 
propriiun, tamque judicari ab alio non possit, quam nte 
ipse potest alterum judicare." We have here an sdlusion 
to what TertuUian had called horrenda vox, " episcopus 
episcoporum ;" manifestly intimating that the^ see of 
Eome had begun to assert a superiority and right of 
control, by the beginning of the third century, but at 
the same time that it was not generally endured. Pro- 
bably the notion of their superior authority, as witnesses 
of the faith, grew up in the Church of Eome very early ; 
and when Victor, towards the end of the second century, 
excommunicated the churches of Asia for a difference as 
to the time of keeping Easter, we see the germination of 
that usurpation, that tyranny, that uncharitableness, 
which reached its cidminating point in the centre of the 
medisBval period. 
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CHAPTEE VIII. 

THE CONSTITUTIONAL Hl^ORY OF ENGLAND. 

PART I. 

The Anglo-Saxon ConstitatiQn — Sketch of Anglo-Saxon Hlstoxy — SnooeBdon to 
the Crown — Orders of Men — Thanes and Ceorls — Witenagemot — Judicial 
System — Division into Hundreds — County Court — Trial by Jury — its An- 
tiquity investigated — Law of Frank-Pledge — Its several Stages — Question of 
Feudal Tenures before the Conquest. 

No imbiassed observer, who derives pleasure from the 
welfare of his species, can fail to consider the long and 
tmiiitemiptedly increasing prosperity of England as the 
most beautiful phsenomenon in the history of mankind. 
Climates more propitious may impart more largely the 
mere enjoyments of existence; but in no other region 
have the benefits that political institutions can confer 
been diffused over so extended a population ; nor have 
any people so well reconciled the discordant elements of 
^ wealth, order, and liberty. These advantages are surely 
not owing to the soil of this island, nor to the latitude 
in which it is placed ; but to the spirit of its laws, from 
which, through various means, the characteristic inde- 
pendence and industriousness of our nation have been 
derived. The constitution, therefore, of England must 
be to inquisitive men of all countries, far more to our- 
selves, an object of superior interest; distinguished 
especially, as it is, from all free governments of powerful 
nations which history has recorded, by its manifesting, 
after the lapse of several centuries, not merely no symp- 
tom of irretrievable decay, but a more expansive enei^. 
Comparing long periods of time, it may be justly asserted 
that the administration of government has progressively 
become more equitable, and the privileges of the subject 
more secure ; and, though it would be both presump- 
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tnous and unwise to express an unlimited confidence as 
to the durability of liberties which owe their greatest 
security to the constant suspicion of the people, yet, if 
we calmly reflect on the present aspect of this country, 
it wiU probably appear that whatever perils may 
threaten our constitution are rather from circumstances 
altogether unconnected with it than from any intrinsic 
defects, of its own. It will be the object of the ensuing 
chapter to trace the gradual formation of this system of 
government. Such an investigation, impartially con- 
ducted, will detect errors diametrically opposite ; those 
intended to impose on the populace, which, on account 
of their palpable absurdity and the ill faith with which 
they are usually proposed, I have seldom thought it 
worth while directly to repel ; and those which better 
informed persons are apt to entertain, caught from tran- 
sient reading and the misrepresentations of late histo- 
rians, but easily refuted by the genuine testimony of 
ancient times. 

The seven very unequal kingdoms of the Saxon Hep- 
Sketchof tarchy, formed successively out of the countries 
^lo-Saxon wrested from the Britons, were originally in- 

'^^* dependent of each other. Several times, how- 
ever, a powerful sovereign acquired a preponderating 
influence over his neighbours, marked perhaps by the. 
payment of tribute. . Seven are enumerated by Bede as 
having thus reigned over the whole of Britain ; an ex-' 
pression which must be very loosely interpreted.' Three 
Idngdoms became at length predominant— those of Wes- 
sex, Mercia, and Northumberland. TJie first rendered 
tributary the small estates of the South-East, and the 
second that of the Eastern Angles. But Egbert king of 
Wessex not only incorporated with his own monarchy 
the dependent kingdoms of Kent and Essex, but obtained 
an acknowledgment of his superiority from Meroia and 
Northumberland ; the latter of which, though the most 
extensive of any Anglo-Saxon state, was too much weak- 
ened by its internal divisions to offer any resistance.^ 
Still however the kingdoms of Mercia, East Anglia, and 
Northumberland remained under their ancient line of 
sovereigns; nor did either Egbert or his five imme- 

■ fNoTE LI b Chronicon l^xonlcum, p. 70. 
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diate successors assuniQ the title of any other crown 
than Wessex." 

The destruction of those minor states was reserved 
for a different enemy. About the end of the eighth 
century the northern pirates began to ravage the coast 
of England. Scandinavia exhibited in that age a very 
singular condition of society. Her population, continually 
redundant in those barren regions which gave it birth, 
was cast out in search of plunder upon the ocean. Those 
who loved riot rather than famine embarked in large ar- 
maments under chiefs of legitimate authority as well as 
approved valour. Such were the Sea-kings, renowned 
in the stories of the North : the younger branches, com- 
monly, of royal families, who inherited, as it were, the 
sea for their patrinibny. Without any territory but on 
the bosom of the waves, without any dwelling but their 
ships, these princely pirates were obeyed by numerous 
subjecljs, and intimidated mighty nations.* Their inva- 
sions of England became continually more formidable : 
and, as their confidence increased, they began first to 
winter, and ultimately to form permanent settlements in 
the country. By their command of the sea, it was easy 
for them to harass every part of an island presenting 
such an extent of coast as Britain ; the Saxons, after a 
brave resistance, gradually gave way, and were on the 
brink of the same servitude or extermii\ation which 
their own arms had already brought upon the ancient 
possessors. 

From this imminent peril, after the three dependent 
kingdoms, Mercia, Northumberland, and East Anglia, 
had been overwhelmed, it was the glory of Alfred to 
rescue the Anglo-Saxon monarchy. Nothing less than 
the appearance of a hero so undesponding, so enterpris- 
ing, and so just, could have prevented the entire conquest 
of England. Yet he never subdued the Danes, nor be- 
came master of the whole kingdom. The Thames, the 
Lea, the Ouse, and the Eoman road called Watling- 

* Alfred denominates himself in his d For these Vikingr, or Sea-kings, a 

win OcddentaUnm Saxomm rex; and new and interesting snl^ect, I would 

Asseriusnevergives him any other name, refer to Mr. Turner's History of the 

Bat his son Edward the Elder takes the Anglo-Saxons, in which valuable work 

ti tie of Rex Anglorum on his coins. Vid. almost every particular that can illustrate 

Kumismata Anglo-Saxon, in Hickes's our early anniBLls will be found. 
Tbesaorus, vol ii. 
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street, determined the limits of Alfred's dominion." To 
the north-east of this boundary were spread the invaders, 
still denominated the armies of East Anglia and North- 
umberland;' a name terribly expressive of foreign con- 
querors, who retained their warlike confederacy, without 
melting into the mass of their subject population. Three 
able and, active sovereigns, Edward, Athelstan, and 
Edmund, the successors of Alfred, pursued the course of 
victory, and not only rendered the English monarchy 
co-extensive with the present limits of England, but 
asserted at least a supremacy over the bordering nations.* 
Yet even Edgar, the most powerful of the Anglo-Saxon 
kings, did not venture to interfere with the legal cus- 
toms of his Danish subjects.** 

Under this prince, whose rare forttme as well as judi- 
cious conduct procured him the surname of Peaceable, 
the kingdom appears to have reached its zenith of pros- 
perity. But his premature death changed the scene. 
The minority and feeble character of Ethelred IL pro- 
voked fresh incursions of our enemies beyond the Ger- 
man Sea. A loT^ series of disasters, and the inexplicable 
treason of those to whom the public safety was intrusted, 
overthrew the Saxon line, and established Canute of Den- 
mark upon the throne. 

The character of the Scandinavian nations was in some 
measure changed from what it had been during their first 
invasions. They had embraced the Christian Mth ; they 
were consolidated into great kingdoms; they had lost 
some of that predatoiy and ferocious spirit which a reli- 
gion invented, as it seemed, for pirates had stimulated. 
Those too who had long been settled in England became 
gradually more assimilated to the natives, whose laws 
. and language were not radically different from their own. 
Hence the accession of a Danish line of kings produced 
neither any evil nor any sensible change of polity. But 
the English still outnumbered their conquerors, and 
eagerly returned, when an opportunity arrived, to the 

* Wilkins, Leges Anglo«Saxon. p. 47 ; fhe laws of Canute. Chronic. Saxoo. 

Chron. Saxon, p. 99. It seems now to be ascertained, by the 

t Chronicon Saxon, passim. comparison of dialects, that the inh*- 

S [NoTB II.] bitants i^om the Hnmber, or at least the 

t» Wilklns, Leges Anglo-Saxon, p. 83. Tyne, to the Firth of Forth, were cUdlj 

In 1064, after a revolt of the Northtim- Danes. 

OTians, Edward the Confessor renewed 
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ancient stock. Edward Hie Confessor, notwithstanding 
his Norman fiEkvotirites, was endeared by the mildness <S 
bis chara^cter to the English nation, and subsequent 
miseries gave a kind of posthumous credit to a reign not 
eminent either for good fortune or wise government. 

In a stage of civilisation so little advanced as tlial of 
the Anglo-Saxons, and under circumstances of succeidonto 
such incessant peril, the fortunes of a nation ^^ c«>^^ 
chiefly depend upon the wisdom and valour of it^ 
sovereigns. No free people, therefore, would intrust 
their safety to blind chance, and permit an uniform ob- 
servance of hereditary successicm to prevail against 
strong public expediency. Accordingly, the Saxons, 
like most other European nations, while they limited 
the inheritance of the crown exclusively to one royal 
fjEonily, were not very scrupidous about its devolution 
upon the nearest heir. It is an unwarranted assertion of 
Carte, that the rule of the Anglo-Saxon monarchy was 
** lineal agnatic succession, the blood of the second son 
having no right until the extinction of that of the 
eldest."* Unquestionably the eldest son of the last king, 
being of full age, and not manifestly incompetent, was 
his natural and probable successor; nor is it perhaps 
certain that he always waited for an election to iake 
upon himself the rights of sovereignty, although the 
ceremony of coronation, according to the ancient form, 
appears to imply its necessity* But the public security 
in those times was thought incompatible with a minor 
king ; and the artificial substitution of a regency, which 
stricter notions of hereditary right have introduced, had 
never occurred to so rude a people. Thus, not to men- 
tion those instances which the obscure times of the Hep- 
tarchy exhibit, Ethelred I., as some say, but certainly 
Alfred, excluded the progeny of their elder brother from 
the throne.^ Alfred, in his testament, dilates upon his 
^^.(bwn title, which he builds upon a triple foundation, the 
will of his fisiiher, the compact of his brother Ethelred, 
and the consent of the West-Saxon nobility." A similar 

I i V6L i. p. 365. Blackstone has la- an insurrection against Edward the 

hoored to prove the same proposition ; Elder, was son of Ethelhert The Saxon 

bat his knowledge <tf English history was Chronicle only calls him the king's 

i rather saperfldaL cousin ; which he would he as the sou of 

k Chronioon Saxon, p. 99. Hume says Ethelred. 

that Ethelwold, who attempted to raise ■" Spehnan, YOa Alfredi, Appendix. 

VOL. n. T 
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objection to the govemment of an infant seems to liave 
rendered Athelstan, notwithstanding his reputed illegi- 
timacy, the public choice upon the death of Edward the 
Elder. Thus too the sons of Edmund I. were postponed 
to their uncle Edred, and, again, preferred to his issue. 
And happy might it have been for England if this exclu- 
sion of infants had always obtained. But upon the 
death of lEdgar the royal family wanted some prince of 
mature years to prevent the crown from restmg upon 
the head of a child;" and hence the minorities of Ed- 
ward n. and Ethelred II. led to misfortunes which, over- 
whelmed for a time both the house of Cerdic and the 
English, nation. 

The Anglo-Saxon monarchy, during its earlier period. 
Influence of ^^^^^^ ^ h&YQ Suffered but little from that in- 
provinciai subordination among the superior nobility 
governor*, ^j^^jj^ ended in dismembering the empire of 
Charlemagne. Such kings as Alfred and Athelstan 
were not lively to permit it And the English coun- 
ties, each under its own alderman, were not of a size to 
encourage the usurpations of their governors. But when 
the whole kingdom was subdued, there arose, unfor- 
tunately, a fesluon of intrusting great provinces to the 
administration of a single earl. Notwithstanding their 
union, Mercia, Northumberland, and East Anglia were 
regarded in some degree as distinct parts of the monar- 
chy. A difference of laws, though probably but slight, 
kept up this separation. Alfred governed Mercia by the 
hands of a nobleman who had married his daughter 
Etbelfleda ; and that lady after her husband's death held 
the reins with a masculine energy till her own, when 
her brother Edward took the province into his imme- 
diate command.*" But &om the era of Edward 11. 's suc- 
cession the provincial governors began to overpower 
the royal authority, as they had done upon the conti- 
nent. England under this prince was not far removed 
from the condition of France under Charles the Bald. 
In the time of Edward the Confessor the whole king*- 
dom seems to have been divided among five earls,^ three 

'^ Acoonling to the historian of Bam- right during infancy. 3 Qale, XV, 

•ey, a sort of interregnum took place on Script p. 413. 

tCdgar's death ; his son's birth not being ^ Chronioon Saxon, 

thought sufficient ^to give him a clear P The word earl (eorl) meant orlglii* 
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of whom were Goodwin and his sons Harold and Tostig. 
It cannot be wondered at that the royal line was soon 
supplanted by the most powerfiil and popular of these 
leaders, a prince well worthy to have founded a new 
dynasty, if his eminent qualities had not yielded to 
those of a still more illustrious enemy. 

There were but two denominations of persons above 
the class of servitude, Thanes and Ceorls ; the D|gtrib^,tion 
owners and the cultivators of land, or rather into thanes 
perhaps, as a more accurate distinction, the ■™***<*'^ 
gentry and the inferior people. Among all the northern 
nations, as is well known, the weregUd, or compensa- 
tion for murder, was the standard measure of the grada- 
tions of society. In the Anglo-Saxon laws we find two 
ranks of freeholders ; the first, called King's Thanes, 
whose lives were valued at 1200 shillings ; the second, 
of inferior degree, whose composition was half that 
sum."* That of a ceorl was 200 shillings. The nature 
of this distinction between royal and lesser thanes is 
very obscure ; and I shall have something more to say 
of it presently. However the thanes in general, or 
Anglo-Saxon gentry, must have been very ntmieroiis. 
A law of Ethelred directs the sheriff to take twelve of 
the chief thanes in every hundred, as his assessors on 
the bench of justice/ And from Domesday Book we 
may collect that they had formed a pretty large class, 
at least in some counties, under Edward the Confessor.' 

The composition for ^e life of a ceorl was, as has 
been said, 200 shillings. If this proportion to Condition of 
the value of a thane points out the subordina- ^^ **®'^^ 
tion of ranks, it certainly does not exhibit the lower 
freemen in a state of complete abasement. The ceorl 
was not bound, at least universally, to the land which 

ally a man of noble birth, as opposed to piled by different sets of commissloneTB, 

the ceorL It was noti^itle of office till their language has sometimes varied in 

the eleventh century, when it was used describing the same class of persons, 

as synonymous to alderman, for a go- The It&ert hxyminet, of whom we find 

vemor of a county or province. After continual mention in some counties, 

the conquest it superseded altogether were perhaps not different from the 

the more ancient title. Selden's Titles fhaimi, who occur in other places. But 

of Honour, voL ilL p. 638 (edit WiUdns), tills sul^ect is very obscure ; and a clear 

and Anglo-Sax<m writings jxiMim. i^^n^hension of the classes of society 

4 Wilkins, p. 40, 43, 64, 72, 101. mentioned in Domesday seems at pre- 

' Id. p. 117. sent unattainable. 

* Domesday Book having been ocnn- 

t2 



27b CONDITION OF THE CEORLS. Chap. VIII. Pabt I. 

he cultivated ;* lie was occaaionaUy called upon to bear 
arms for the public safety;" lie was protected against 
personal injuries, or trespasses on his land;* he was 
capable of property, and of the privileges which it con- 
ferred. If ne came to possess five hydes of land (or 
about 600 acres), with a church and mansion of his own, 
he was entitled to the name and rights of a thane.' And 
if by owning five hydes of land he became a thane, it is 
plain that he might possess a less quantity without 
reaching that rank. There were, therefore, ceorls with 
land of their own, and ceorls without land of their own; 
ceorls who might commend themselves to what lord- 
they pleased, and ceorls who could not quit the land on 
which they lived, owing various services to the lord of 
the manor, but always freemen, and capable of becoming 
gentlemen.* 

Some might be inclined to suspect that the ceorls 
were sliding more and more towards a state of servitude 
before the conquest.' The natural tendency of such 
times of rapine, with the analogy of a similar change in 
France, leads to this conjecture. But there seems to be 
no proof of it; and the passages which recognise the 
capacity of a ceorl to become a thane are found in the 
later period of Anglo-Saxon law. Nor can it be shown, 
as I apprehend, by any authority earlier than than d[ 
Glanvil, whose treatise was written about 11,80, that the 
peasantry of England were reduced to that extreme de- 
basement which our law-books cedl villenage ; a condi- 
tion which left them no civil rights with respect to their 
lord. For, by the laws of William the Conqueror, there 

t Leges Alfred!, c. 33, in Wilktns. comities in fbe second volnme of Domet- 

This text is not uneqaivocal ; and I con- day. except that it oocars twide in the 

fess that a law of Ink (c. 39) has rather Inqoisitio Eliensis for Cambridgeshire. 

a contrary appearance. Bat the condi- Bat, if this particalar word does not 

tion of all ceorls need not be sapposed to occor, we have the sense, in " ire com 

have been the same ; and in the latter terra abi volo^t," or ** qoaarere doni- 

period this can be shown to have been nam abi voluerit," which meet oar eyes 

sabject to mach diversity. perpetaally in the first volume of 

" Leges InsB, c 61, ibid. Dranesday. The differaioe of phrases 

' Leges Alfredi, c 31, 36. in this reoordmost, in great measore, 

y Leges Athelstani, ibid. p. 70, 11. be attribated to that of the persras em- 

' It is said in the Introdnction to the ployed. 

Sapplementaiy Records of Domesday, * If the laws that bear the name of 

which I quote from Cooper's Account of William are, as is generally supposed. 

Public Records (L 233), that the word those .of his predecessor Edward, they 

cammendatio is confined to the three were already annexed to the soiL p.a36. 
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was still a composition fixed for the murder of a villein 
or ceorl, the strongest proof of his being, as it i^aa 
called, law-worthy, and possessing a rank, however sub- 
ordinate, in political society. And this composition was 
dne to his kindred, not to the lord.^ Indeed, it seems 
positively declared in another passage that the culti- 
vators, though bound to remain upon the land, were only 
subject to certain services.* Again, the treatise denomi- 
nated the Laws of Henry I., which, though not deserv- 
ing that appellation, must be considered as a contempo- 
rary document, expressly mentions the twyhinder or 
villein as a freeman.** Nobody can doubt that the villani 
and hordarii of Domesday Book, who are always distin- 
guished from the serfs of the demesne, were the ceorls 
of Anglo-Saxon law. And I presume that the socmen, 
who so frequently occur in that record, though far more 
in some counties than in others, were ceorls more for- 
tunate than the rest, who by purchase had acquired 
freeholds, or by prescription and the indulgence of their 
lords had obtained such a property in tlie outlands 
allotted to them that they could not be removed, and 
in many instances might dispose of them at pleasure. 
They are the root of a noble plant, the free socage 
tenants, or English yeomanry, whose independence has 
stamped with pecxdiar features both our constitution and 
our national character.* 

Beneath the ceorls in political estimation were the 
conquered natives of Britain. In a war so long British 
and so obstinately maintained as that of the > ^^"^^^ 
Britons against their invaders, it is natural to conclude 
that in a great part of the country the original inhabit- 
ants were almost extirpated, and that the remainder 
were reduced into servitude. This, till lately, has been 
the concurrent opinion of our antiquaries; and, with 
some qualification, I do not see why it should not still 
be received.' In every kingdom of the continent which 
was formed by the northern nations out of the Eoman 
empire, the Latin language preserved its superiority, 
and has much more been corrupted through ignorance 
and want of a standard, than mtemmigled with their 

b WllWna, p. 221. Wllkins. 

« Wilkins, p. 225. • [Note IH.] 

d Leges Henr. I. c 70 and »6, in ' \^cftK IV.] 
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original idiom. But our own language is, and has been 
from the earliest times after the Saxon conquest, essen- 
tially Teutonic, and of the most obvious affinity to those 
dialects which are spoken in Denmark and Lower 
Saxony. With such as are extravagant enough to con- 
trovert so evident a truth it is idle to contend; and 
those who believe great part of our language to be bor- 
rowed from the Welsh may doubtless infer that great 
part of our population is derived from the same source.* 
If we look through the subsisting Anglo-Saxon records, 
there is not very frequent mention of British subjects. 
But some undoubtedly there were in a state of freedom, 
ani possessed of landed estate. A Welshman (that is, a 
Briton) who held five hydes was raised, like a ceorl, to 
the dignity of thane.** In the composition, however, for 
their lives, and consequently in their rank in society, 
they were inferior to the meanest Saxon free- 
men. The slaves, who were frequently the 
objects of legislation, rather for the purpose of ascer- 
taining their punishments than of securing their rights, 
may be presumed, at least in early times, to have been 
part of the conquered Britons. For though his own 

s It is but Just to mentitm a partial trarj, the conquering race are apt to 

exception, according to a considerable adopt these names from the conquered ; 

authority, to -what has been said in the and thxxs, after the lapse of twelve cen- 

text as to the absence of British roots in turies and innumerable civil convulsions, 

the English language ; though it can but the principal words of the class described 

slightly aifect the general proposition, yet prevail in the language of our 

Mr. Kemble remarks the number of people, and partially in our literature, 

minute distinctions, in describing the Many, then, of the words which we seek 

local features of a country, which abound In vain in the Anglo-Saxon dictionaries, 

in the Anglo-Saxon charters, and the difiB- are, in fact, to be sought in those of the 

culties which occur in their explanation. Cyniri, from whose practice they were 

One of these relates to the language it- adopted by the victorious Saxons, in aU 

self. " It cannot be doubtful that local parts of the country ; and they are not 

names, and those devoted to distinguish Anglo-Saxon, but Welsh (%.«. foreign, 

thenaturalfeaturesof a country, possess Wylisc), very frequently unmodified 

an inherent vitality, which even the ur- either in meaning or pronunciation." 

gency of conquest is frequently unable Pre&ce to Codex Diplom. vol. iii. p. 15. 

to destroy. A race is rarely so entirely Though this bears intrinsic marks of 

removed as not to form an integral, al- probability, it is yet remartcable that, in 

though subordinate, part of the new state a long list of descriptive wocds which 

based upon its ruins ; and in the case immediately follows, there are not six 

where the cultivator continues to be oc- for which Mr. Kemble suggests a Cam- 

copied with the soil, a change of master brian root : and of these some, such aa 

will not necessarily lead to the abandon- comb, a valley, belong to parts of Eng- 

ment of the names by which the land land where the British long kept theUr 

itself, and the instruments or processes ground. 
of labour are designated. On the con- h Lege8ln«,p.l8; Leg. Atheist. p.»L 
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crimes, or the tyranny of others, might possibly reduce 
a Saxon ceorl to this condition,' it is inconceivable that 
the lowest of those who won ikigland with their swords 
should in the establishment of &e new kingdoms have 
been left destitute of personal liberty. 

The great council by which an Anglo-Saxon king was 
guided in all the main acts of government bore The witen- 
the appellation of Witenagemot, or the assem- •gemot. 
bly of the wise men. All their laws express the assent 
of this council ; and there are instances where grants 
made without its concurrence have been revoked. It 
was composed of prelates and abbots, of the aldermen of 
shires, and, as it is generally expressed, of the noble 
and wise men of the kingdom.^ Whether the lesser 
tiianes, or inferior proprietors of lands, were entitled to 
a place in the national council, as they certainly were 
in the shiregemot, or county-court, is not easily to be 
decided. Many writers have concluded, from a passage 
in the History of Ely, that no one, however nobly bom, 
oould sit in the witenagemot, so late at least as the reign 
of Edward the Confessor, unless he possessed forty hydes 
of land, or about five thousand acres." But the passage 
in question does not unequivocally relate to the witen- 
agemot ; and being vaguely worded by an ignorant 
monk, who perhaps had never gone beyond his fens, 
ought not to be assumed as an incontrovertible testi- 
mony. Certainly so very high a qualification cannot be 
supposed to have been requisite in the kingdoms of the 
Heptarchy ; nor do we find any collateral evidence to 
confirm the hypothesis. K, however, all the body of 
thanes or freeholders were admissible to the witenage- 
mot, it is unlikely that the privilege should have b^n 
fully exercised. Very few, I believe, at present imagine 
that there was any representative system in that age ; 
much less that the ceorls or inferior firemen had the 
smallest share in the deliberations of the national as- 
sembly. Every argument which a spirit of controversy 
once pressed into this service has long since been vic- 
toriously reftited.' 

i Leges Ins, c. 24. term dominitim minimi obtlueret, licet 

k Leges Anglo-SazML In WlUdiis, nobilto esset, inter proceres tunc nnmer- 

pawtm. ari non potnit. 3 Gale, p. 513. 

"* QooDlsin ille qiiadraginta hydsnun ■ [Non V.] 
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It has been justly remarked by Hume, that, among a 
Judicial people who lived in so simple a manner as 
power, these Anglo-Saxons, the judicial power is al- 
ways of more consequence than the legislative. The 
liberties of these Anglo-Saxon thanes were chiefly se- 
cured, next to their swords and their free spirits, by the 
inestimable right of deciding civil and criminal suits in 
their own county-court; an institution which, having 
survived the conquest, and contributed in no small 
degree to fix the liberties of England' upon a broad and 
popular basis, by limiting the feudal aristocracy, de- 
serves attention in following the history of the British 
constitution. 

The division of the kingdom into counties, and of 
DiTbioD in- these into hundreds and decennaries, for the 
Jo«^««» purpose of administering justice, was not pecu- 
«2d^&- liar to England. In the early laws of France 
*'»«^ and Lombardy frequent mention is made of 

the hundred-court, and now and then of those petty 
village-magistrates who in England were called tything- 
men. It has been usual to ascribe the establishment of 
this system among our Saxon ancestors to Alfred, upon 
the authority of Ingulftis, a writer contemporary with 
the conquest. But neither the biographer of Alfred, 
Asserius, nor the existing laws of that prince, bear testi- 
mony to the fact. With respect indeed to the division 
of counties, and their government by aldermen and 
sheriffs, it is certain that both existed long before his 
time f and the utmost that can be supposed is, that he 
might in some instances have ascertained an unsettled 
boundary. There does not seem to be equal evidence 
as to the antiquity of the minor divisions. Hundreds, 

^ Gonnttes, as well aa tbe alderman andent record, to have consigted of an 

who presided over them, are mentioned hundred hydee of land, cultivated and 

in the laws of Ina, c. 36. waste taken together. Introduction to 

For the division of counties, which Domesday, i. 185. But this impUea 
were not always formed in the same age, equidity of size, whidi is evidently not 
nor on the same plan, see Palgrave, L the case. A passage in the Dialogus de 
116 We do not know much about the Scaccario (p. 81) is conclusive :— Hyda a 
inland counties in general ; those on the primitiva insUtutione in cmtnm acrte 
coasts are in general lai^, and are constat: hundredus est ex hydarom all- 
mentioned in history. AU we can say quot centenariis, sed non deterroinatis ; 
is, that they all existed at the conquest quidam enim ex pluribusi quidam ex 
as at present. The hundred is supposed pancioribns hydis constat 
by Sir H. Ellis, on the authority of an 
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I think, are first mentioned in a law of Edgar, and 
iythings in one of Canute.^ But as Alfred, it must bo 
remembered, was never master of more than half the 
kingdom, the complete distribution of England into 
these districts cannot, upon any supposition, be referred 
to him. 

There is, indeed, a circumstance observable in this 
division which seems to indicate that it could not have 
taken place at one time, nor upon one system ; I mean 
the exfireme inequality of hundreds in different parts of 
England. Whether the name be conceived to refer to 
the number of free families, or of landholders, or of 
petty viUs, forming so many associations of mutual 
assurance or frank-pledge, one can hardly doubt that, 
when the term was first applied, a hundred of one or 
other of these were comprised, at an average reckoning, 
within the district. But it is impossible to reconcile the 
varying size of hundreds to any single hypothesiB. The 
county of Sussex contains sixty-five, that of Dorset 
fortyrthree ; while Yorkshire has only twentynsix, and 
Lancashire but six. No difference of population, though 
the south of England was undoubtedly far the best 
peopled, can be conceived to account for so prodigious 
a disparity. I know of no better solution ihan that the 
divisions of the north, properly called wapentakes,** were 
planned upon a different system, and obtained the dc:: 
nomination of hundreds incorrectly after the union of 
all England imder a single sovereign. 

Assmning, therefore, the name and partition of hun- 
dreds to have originated in the southern counties, it 
will rather, I think, appear probable that they contained 
only an himdred fr^e femilies, including the ceorls as 
well as their landlords. If we suppose none but the 
latter to have been numbered, we should find six thou- 
sand thanes in Kent, and six thousand five hundred in 
Sussex ; a reckoning totally inconsistent with any pro- 
bable estimate.' But though we have little direct testi- 
mony as to the population of those times, there is one 

P WUldiis, pp. Si, 136. The fonner, ' It would be easy to mention partl- 

bowever, refen to them as an ancient calar hmidreds in these counties so smali 

institntion: qusratur centurie oonven- as to render this supposition quite ridl- 

tns, sicut antea institutnm erat culoos. 

1 Leges Edwardi Confess, c. 33. 
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passive whicli falls in very suffioienliy with the former 
supposition. Bede says that the kingdom of the Sonth 
Saxons, comprehending Surrey as well as Sussex, con- 
tained seven thousand families. The county of Sussex 
alone is divided into sixty-five hundreds, which comes 
at least close enough to prove that free faEonilies, rather 
than proprietors, were the subject of that numeration. 
And this is the interpretation of Du Cange and Mura- 
tori as to the Centense and Decanise of their own ancient 
laws. 

I cannot but feel some doubt, notwithstanding a pas-^ 
sage in the laws ascribed to Edward the Confessor,* 
whether the tything-man ever possessed any judicial 
magistracy over his small district. He was, more pro- 
bably, little different from a petty constable, as is now 
the case, I believe, wherever that denomination of of&ce 
is preserved. The court of the hundred was held, as on 
the continent, by its own centenarius, or hundred-man, 
more often called alderman, and, in the Norman times, 
bailiff or constable, but under the sheriff's writ. It .is, 
in the language of the law, the sheriff's toum and leet. 
And in the Anglo-Saxon age it was a court of justice 
for suitors within the hundred, though it could not exe- 
cute its process beyond that limit. It also punished 
small offences, and was intrusted with the "view of 
frank-pledge," and the maintenance of the great police 
of mutual surety. In some cases, that is, when the hun- 
dred was competent to render judgment, it seems that 
the county-court coxdd only exercise an appellant juris- 
diction for denial of right in the lower tribunal. But 
in course of time the former and more celebrated court, 
being composed of far more conspicuous judges, and 
held before the bishop and the earl, became the real 
arbiter of important suits ; and the court-leet fell almost 
entirely into disuse as a civil jurisdiction, contenting 
itself with punishing petty offences and keeping up a 
Conniy. local policc.* It was, however, to the county- 
^"^ court that an English freeman chiefly looked 
for the maintenance of his civil rights. In this assem- 

* L^^ Edward! Confess, p. 203. No- tain as to the Jadidal arrangements of 

thing, as fur as I know, confirms this that period, 

passage, which hardly talUes with what t [Nori VL] 
the genuine Anglo-Saxon documents con- 
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bly, held twice in the year by the bishop and the alder- 
man," or, in his absence, the sheriff, the oath of 
allegiance was administered to all freemen, breaches of 
the peace were inquired into, crimes were investigated, 
and claims were determined. I assign aU these functions 
to the county-court upon the supposition that no other 
subsisted during the Saxon times, and that the separa- 
tion of the sheriff's toum for criminal jurisdiction had 
not yet taken place ; which, however, I cannot pretend 
to determine.* 

A very ancient Saxon instrument, recording a suit in 
the county-court tinder the reign of Canute, has g^j^ j^ ^j^^ 
been published by Hickes, and may be deemed eounty- 
worthy of a literal translation in this place. *^^^ 
** It is made known by this writing that in the shire- 
gemot (county-court) held at Agelnothes-stane (Aylston 
in Herefordshire) m the reign of Canute there sat 
Athelstan the bishop, and Banig the alderman, and 
Edwin his son, and Leofwin WulSg's son ; and Thurkil 
the White and Tofig came there on the king's btisiness ; 
and there were Bryning the sheriff, and Athelweard of 
Frome, and Leofwin of Frome, and Goodric of Stoke, 
and all the thanes of Herefordshire. Then came to the 
mote Edwin son of Enneawne, and sued his mother for 
some lands, called Weolintun and Cyrdeslea. Then the 
bishop asked who would answer for his mother. Then 
answered Thurkil the White, and said that he would, 
if he knew the facts, which he did not. Then were seen 
in the mote three thanes, that belonged to Feligly 
(Fawley, five miles from Aylston), Leofwin of Frome, 
^gelwig the Bed, and Thinsig Staegthman ; and they 
. went to her, and inquired what she had to say about the 
lands which her son claimed. * She scdd that she had no 
land which belonged to him, and fell into a noble pas- 
sion against her son, and, calling for Leofleda her kins- 
woman, the wife of Thurkil, thus spake to her before 

^ The aldermaa was the hic^ert nmk moiiaL After the conquest the title 

sfter the royal fiunily, to which he some- seems to have become appropriated to 

times belonged. Every cotmty had its municipal magistrates, 

alderman ; but the name is not applied * This point is obscure ; but I do not 

in written documents to magistrates of perceive that the Anglo-Saxon laws dis- 

boroughs before the conquest Fal- tinguish the civil tnm the criminal trl- 

grave. iL 350. He thinks, however, that lyunaL 

London had aldermen ttom. time imme- " 
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them: * This is Leofleda my kinswoman, to whom I 
give my lands, money, clothes, and whatever I possess 
after my life:' and this said, she thus i^pake to the 
thanes : * Behave like thanes, and declare my message 
to all the good men in the mote, and tell them to whom 
I have given my lands and all my possessions, and no- 
iliing to my son ;' and bade them be witnesses to this. 
And thus they did, rode to the mote, and told all the 
good men what she had enjoined lliem. Then Thurkil 
&6 White addressed the mote, and requested all the 
Hianes to let his wife have the lands which her kins- 
woman had given her ; and thus they did, and Thurkil 
rode to the church of St. Ethelbert, with the leave and 
witness of all the people, and had this inserted in a book 
in the church." ' 

It may be presumed from the appeal made to the 
thanes present at the coimty-court, and is confirmed by 
other ancient authorities,' that all of them, and they 
alone, to the exclusion of inferior freemen, were the 
judges of civil controversies. The latter indeed were 
called upon to attend its meetings, or, in the language of 
our present law, were suitors to the court, and it was 
penal to be absent. But this was on account of other 
duties, the oath of allegiance which they were to take,, 
or the frank-pledges into which they were to enter, not 
in order to exercise any judicial power ; unless we con- 
ceive that the disputes of the ceorls were decided by 
judges of their own rank. It is more important to 
remark the crude state of legal process and inquiiy 
which this instrument denotes. Without any regular 
method of instituting or conducting causes, the couniy- 
court' seems to have had nothing to recommend it but, 
what indeed is no trifliilg matter, its security from 
corruption and tyranny ; and in the practical jurispru- 
dence of our Saxon ancestors, even at the beginning of 

^ Hickes, Dissertatio Epistolaris, p. 4, so ; \soX the coanty-oouTt has at least 

in Thesaurns Antiquitatum Septentrion, long ceased to be a court of record ; and 

'9<A, UL "Before the Conquest," says one would ask for proof of the assertion. 

Gardon (on Courts-Baron, p. 589), The book kept in the diuich of Si 

" grants were enrolled in the shire-book Ethelbert, wherein Thuikil is said to 

in public shire-mote, after proclamation have inserted the proceedings of the 

made for any to come in that could claim county-court, may or may not have been 

the lands conveyed ; and this was as ir- a public record, 

reversible as the modem ihie with pro- 'Id. p. 3. Leges Henr. Prlmi 

damatlons, or recovery." This may be o. 29. 
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the eleventh century, we perceive no advance of ci* 
vility and skill from the state of their own savage 
progenitors on the banks of the Elbe. No appeal conld 
be made to the royal tribimal, unless justice was denied 
in the county-court.' Thi^ was the great constitutional 
Judicature in all questions of civil right. In another in- 
strument, published by Hickes, of the age of Ethelred 
II., the tenant of lands which were claimed in the king^s 
court refused to ^submit to the decree of that tribunal, 
without a regular trial in the coimty ; which was ac- 
cordingly granted.^ There were, however, royal judges, 
vsrho, either by way of appeal from the lower courts, or 
in excepted cases, formed a paramount judicature ; but 
how their court was composed under the Anglo-Saxon 
sovereigns I do not pretend to assert." 
• It had been a prevailing opinion that trial by jury 
may be referred to the Anglo-Saxon age, and Trial by 
common tradition has ascribisd it to the wisdom i°^- 
of Alfred. In such an historical deduction of the Eng- 
lish government as I have attempted, an institution so 
peculiarly characteristic deserves every attention to its 
origin; and I shall therefore produce the evidence 
which has been supposed to bear upon this most emi- 
nent part of our judicial system. The first text of tiie 
Saxon laws which may appear to have such a meaning 
is in those of Alfred. " J£ any one accuse a king's thane 
of homicide, if he dare to purge himself (ladian), let 
him do it along with twelve kmg's thanes." «* If any 
onQ accuse a thane of less rank (IsBssa maga) than a 
king's thane, let him purge himsetf along with eleven of 
his equals, and one king's thane."** 'fiiis law, which 
Nicholson contends to mean nothing but trial by juiy, 
has been referred by Hickes to that ancient usage of 

* Leges Eadgari, p. 17; Caimti, p. before the king; and iu some oases It 

136 ; Henrici Primi, c. 34. I quote the seems that the witenagemot had a Judi- 

latter freely as AiiglO'^ikaon, though cial authority. L^e50aiiuti,p.l35, 136; 

X>08terior to the conquest ; their spirit Hist. Eliensis, p. 469 ; Chron. Sax. p. 

being perfectly of the former period. 169. In the Leges Henr. I. c 10, the 

b Dissertatio Epistolaris, p. 5. limits of the royal and local Jurisdicti(»u 

^ Madox, History of the Exchequer, are defined, as to criminal matters, and 

p. 65, will not admit the existence of any seom to have been little changed since 

court analogous to the Curia Regis the reign of Canute, p. 136 [1818]. 

before the conquest; all pleas being [Note VIL] 

determined in the county. There are, d Leges Alfiredi, p. 47. 
however, several insbauces of decisions 
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compurgation, where the acoused sustained his own oath 
by those of a number of his friends, who pledged their 
knowledge, or at least their belief, of his innocence'.* 

In the canons of the Northumbrian clergy we read as 
follows: ** If a king's thane deny this (the practice of 
heathen superstitions), let twelve be appointed for him, 
and let him take twelve of his kindred (or equals, maga) 
and twelve British strangers ; and if he faol, then let 
him pay for his breach of law twelve haK-marcs : K a 
landholder (or lesser thane) deny the charge, let aa 
many of his equals and as many strangers be taken as 
for a royal thane ; and if he fail, let him pay six half- 
marcs : If a ceorl deny it, let as many of his equals and 
as many strangers be taken for him as for the others ; 
and if he fail, let him pay twelve orae for his breach of 
law." ' It is diflficxdt at first sight to imagine that these 
thirty-six so selected were merely compurgators, since 
it seems absurd that the judge should name indifferent 
persons, who without inquiry were to make oath of a 
party's innocence. Some have therefore conceived that, 
in this and other instances where compurgators are men- 
tioned, they were virtually jurors, who, before attesting 
ihe i^ts, were to inform their consciences by investi- 
gating them. There are however passages in the Saxon 
laws nearly parallel to that just quoted, which seem in- 
compatible with this interpretation. Thus, by a law of 
Athelstan, if any one claimed a stray ox as his own, five 
of his neighbours were to be assigned, of whom one was 
to maintain the claimant's oath.^ Perhaps the principle 
of these regulations, and indeed of the whole law of 
compurgation, is to be found in that stress laid upon 
general character which pervades the Anglo-Saxon 
jurisprudence. A man of fll reputation was compelled 
to undergo a triple ordeal, in cases where a single one 
sufficed for persons of credit ; a provision rather incon- 
sistent with the trust in a miraculous interposition of 
Providence which was the basis of that superstition. 
And the law of frank-pledge proceeded upon ttie maxim 
that the best guarantee of every man's obedience to the 
government was to be sought in the confidence of his 

• Nicholson, Prefatio ad Leges Anglo- f Wilking, p. 100. 
Saxon. ; WUkinsii. p. 10 i Hickes, Dis- B Leges Athelstani, p. 58. 
iertatio Epistolaris. 
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neigKbours. Hence, while some compurgators were to 
be chosen by the sheriff, to avoid partiality and collusion, 
it was still intended that they should be residents of the 
vicinage, witnesses of the defendant's previous life, and 
competent to estimate the probability of his exculpatory 
oath. For the British strangers, in the canon quoted 
above, were certainly the original natives, more inter- 
mingled with their conquerors, probably, in the provinces 
north of the Humber than elsewhere, and still denomi- 
nated strangers, as the distinction of races was not done 
away. 

K in this instance we do not feel ourselves warranted 
to infer the existence of trial by jury, still less shall we 
find even an analogy to it in an article of the treaty be- 
tween England and Wales during the reign of Ethelred 
II. ** Twelve persons skilled in the law, six English 
and six Welsh, shall instruct the natives of each country, 
on pain of forfeiting their possessions, if, except through 
ignorance, they give false information."'* This is ob- 
viously but a regulation intended to settle disputes among 
the Welsh and English, to which their ignorance of each 
other's customs might give rise. 

By a law of the same prince, a court was to be held in 
every wapentake, where the sheriff and twelve principal 
thanes shoxdd swear that they would neither acquit any 
criminal nor convict any innocent person.' It seems 
more probable that these thanes were permanent asses- 
sors to the sheriff, like the scabini so frequently men- 
tioned in the early laws of France and Italy, than jurors 
indiscriminately selected. This passage, however, is 
stronger than Ihose which have been already adduced ; 
and it may be thought, perhaps, with justice, that at least 
the seeds of our present form of trial are discoverable in 
it. In the History of Ely we twice read of pleas held 
before twenty-four judges in the court of Cambridge ; 
which seems to have been formed out of several neigh- 
bouring hundreds.'' 

But the nearest approach to a regular jury which has 
been preserved in our scanty memorials of the Anglo- 
Saxon age occurs in the history of the monastery of 
Eamsey. A controversy relating to lands between that 

h Leges Ethelredi, p. 126. ^ Hist Eliensis, in Gale's Scriptores 

p. 117. lii. p. «l and 478. 
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society and a certain nobleman was brouglit into the 
county-court, when each party was heard in his own 
behalf. After this commencement, on account probably 
of the length and difficulty of the investigation, it was 
referred by the court to thirty-six thanes, equally chosen 
by both sides." And here we begin to perceive the man- 
ner in which those tumultuous assemblies, the mixed 
body of freeholders in their county-court, slid gradually 
into a more steady and more diligent tribunal. But this 
was not the work of a single age. In the Conqueror's 
reign we find a proceeding very similar to the case of 
Eamsey, in which the suit has been commenced in the 
county-court, before it was found expedient to remit it 
to a select body of freeholders. In the reign of William 
Eufus, and down to that of Henry 11., "^hen the trial of 
writs of right by the grand assize was introduced, 
Hickes has discovered other instances of the original 
usage." The language of Domesday Book lends some 
confirmation to its existence at the time of that survey ; 
and even our common legal expression of trial by Ae 
country seems to be derived from a period when the form 
was literally popular. 

In comparing the various passages which I have 
quoted it is impossible not to be struck with the pre- 
ference given to twelve, or some multiple of it, in fixing 
the number either of judges or compurgators. This was 
not pecidiar to England. Spelman has produced several 
instances of it in the early German laws. And that 
number seems to have been regarded with equal venera- 
tion in Scandinavia.** It is very immaterial from what 
caprice or superstition this predilection arose. But its 
general prevalence shows lliat, in searching for the 
origin of trial by jury, we cannot rely for a moment 
upon any analogy which the mere number affords. I 
am induced to make this observation, because some of 
the passages which have been alleged by eminent men 
for the purpose of establishing the existence of that in- 
stitution before the conquest seem to have little else to 
support them.P 

" Hist. Rionsey. Id. p. 415. Cange, voa Nembda; Edinb. Review, 

■* Hickesii Dissertatio Epistolaris, p. vol. zzxi. p. 116— a most learned and 

33. 36. elaborate essay. 

*• S3pelman'8 Qloasary, voc. Jttrata4 Du P [Notb VUL] 
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There is certainly no part of tlie Anglo-Saxon polity 
wliicli has attracted so much the notice of mo- La^ ^f 
dem times as the law of frank-pledge, or mntual frw*. 
^e^ponsib^ity of the members of a tything for ^ ^^' 
each other's abiding the course of justice. This, like the 
distribution of hundreds and tythings themselves, and 
like trial by jury, has been genetally attributed to 
Alfred; and of this, I suspect, we must also deprive 
him. It is not surprising that the great services of 
Alfred to his people in peace and in war should have 
led posterity to ascribe every institution, of which the 
beginning was obscure, to his contrivance, till his fame 
has become almost as fabulous in legislation as that of 
Arthur in , arms. The English nation redeemed from 
servitude, and their name from extinction ; the lamp of 
learning refreshed, when scarce a glimmer was visible ; 
the watchful observance of justice and public order ; 
these are the genuine praises of Alfred, and entitle him" 
to the rank he has always held in men's esteem, as the 
best and greatest of English kings. But of his legisla- 
tion there is little .that can be asserted with sufficient 
evidence ; the laws of his time that remain are neither 
numerous nor particularly interesting ; and a loose report 
of late writers is not sufficient to prove that he compiled 
a dom-boc, or general code for the government of his 
kingdom. 

An ingenious and philosophical writer has endeavoured 
to foimd the law of frank-pledge upon one of those gene- 
ral principles to which he always loves to recur. " If 
we look upon a tything," he says, " as regularly composed 
of ten families, this branch of its police will appear in 
the highest degree artificial and singular; but if we 
consider that society as of the same extent with a town 
or village, we shall find that such a regulation is con- 
formable to the general usage of barbarous nations, and 
is founded upon their common notions of justice." ** A 
variety of instances are then brought forward, drawn from 
the customs of almost every part of the world, wherein 
the inhabitants of a district have been made answer- 
able for crimes and injuries imputed to one of them. 
But none of these ftdly resemble the Saxon institution of 

<i Millar on the English Goyenonent, vol. L p. 189. 
,. VOL. II. U 
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t 
which we are treating. They relate either to the right 
of reprisals, exercised with respect to the subjects of 
foreign countries, or to the indemnification exacted from 
the district, as ia our modem statutes which give an 
action in certain cases of felony against the hundred, for 
crimes which its internal police was supposed capable of 
preventing. In the Irish custom, indeed, which bound 
the head of a sept to bring forward every one of his 
kindred who should be charged with any heinous crime, 
we certainly perceive a strong analogy to the Saxon 
law, not as it latterly subsisted, but imder one of its 
prior modifications. For I think that something of a 
gradual progression may be traced to the history of this 
famous police, by following the indications afforded by 
those laws through which alone we become acquainted 
with its existence. 

The Saxons brought with them from their original 
''forests at least as much roughness as any of the nations 
which overturned the Roman empire; and their long 
struggle with the Britons could not contribute to polish 
their manners. The royal authority was weak ; and 
little had been learned of that regular system of govern- 
ment which the Franks and Lombards had acquired 
from the provincial Jlomans, among whom they were 
mingled. No people were so much addicted to robbery, 
to riotous frays, and to feuds arising out of family 
revenge, as the Anglo-Saxons. Their statutes are filled 
with complaints that ^e public peace was openly vio- 
lated, and with penalties which seem by their repetition 
to have been disregarded. The vengeance taken by the 
kindred of a murdered man was a sacred right, which 
no law ventured to forbid, though it was limited by 
those which established a composition, and by those 
which protected the family of the murderer from their 
resentment. Even the author of the laws ascribed to 
the Confessor speaks of this family warfare, where the 
composition had not been paid, as perfectly lawful.' But 
the law of composition tended probably to increase the 
number of crimes. Though the sums imposed were 

' Parentibus occisi fiat emendatio, vel taken firodi some older laws, or at leaitt 

^erra eonun portetur. Wilkins, p. 199. traditions. I do not conceive that this 

This, ilike many other parts of that private revenge was tolerated by lu,vr 

spurious treatise, appears to have been after the conquest. 
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sometimes heavy, men paid them with the help of their 
relations, or entered into voluntary associations, the 
purposes whereof mi^t often be laudable, but which 
were certainly susceptible of this kind of abuse. And 
many led a life of rapine, forming large parties of rufl&ans, 
who committed murder and robbery with little dread of 
pimishment. 

Against this disorderly condition of society, the wis- 
dom of our English kings, with the assistance of their 
great councils, was employed in devising remedies, 
vrhich ultimately grew up into a peculiar system. No 
man could leave the shire to which he belonged without 
the permission of its alderman.* No man could be with- 
out a lord, on whom he depended; though he might 
quit his present patron, it was under the condition of 
engaging himself to another. If he £uled in this, his 
kindled were bound to present him in the county-court, 
and to name a lord for him themselves. Unless this 
were done, he might be seized by any one who met him 
as a robber.* Hence, notwithstanding the personal liberty 
of the peasants, it was not very practicable for one of 
them to quit his place of residence. A stranger guest 
could not be received more than two nights as such ; on 
the third the host became responsible for his inmate's 
conduct." 

The peculiar system of frank-pledges seems to have 
passed through the following very gradual stages. At 
first an accused person was obliged to find bail for 
standing his trial.* At a subsequent period his relations 
were called upon to become sureties for payment of the 
composition and other fines to v/hich he was liable.* 
They were even subject to be imprisoned until payment 
was made, and this imprisonment was commutable for a 
certain sum of money. The next stage was to make 
persons already convicted, or of suspicious repute, give 
sureties for their future behaviour.* It is not till the 
reign of Edgar that we find the first general law, which 
places every man in the condition of the guilty or sus- 
pected, and consols him to find a surety, who shall be 
responsible for his appearance when judicially sum- 

• Leges Alfredl, c. 33. ' Leges Lotbarii [regis Cantfl], p. 8. 

* Leges Atnelstaiii, p. 56. ^ Leges EdrraTdi S^iioxis^ p. 63. 

» Leges Edwardi Confess, pi 202. * Leges Athelstaai, p. 57. c. 6. 7, 8. 
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moned.' This is perpetually repeated and enforced in 
later statutes, during his reign and that of Ethelred. 
Finally, the laws of Canute declare the necessity of be- 
longing to some hundred and iything, as well as of pro- 
viding sureties ; *• and it may, perhaps, be inferred that 
the custom of rendering eveiy member of a tything 
answerable for the appearance of all the rest, as it 
existed after the conquest, is as old as the reign of this 
Danish monarch. 

It is by no means an accurate notion which the writer 
to whom I have already adverted has conceived that 
** the members of every tything were responsible for the 
conduct of one another ; and Qiat the society, or their 
leader, might be prosecuted and compelled to make 
reparation for an injury committed by any individual." 
Upon this false apprehension of the nature of frank* 
pledges the whole of his analogical reasoning is founded* 
It is indeed an error very current in popular treatises, 
and which might plead the authority of some whose 
professional learning should have saved them from so 
obvious a misstatement. But in fact the members of a 
tything were no more than perpetual bail for each other. 
" The greatest security of the public order (says the 
laws ascribed to the Confessor) is that every man must 
bind himseK to one of those societies which the English 
in general call freeborgs, and the people of Yorkshire 
ten men's tale." * This consisted in me responsibility 
of ten men, each for the other, throughout every village 
in the kingdom ; so that, if one of the ten committed any 
fault, the nine should produce him in justice ; where he. 
should make reparation by his own property or by per- 
sonal punishment. If he fled from justice, a mode was 
provided according to which the tything might clear 
themselves from participation in his crime or escape ; in 
default of such exculpation, and the maJeffiujtor's estate 
proving deficient, they were compelled to make good 
the penalty. And it is equally manifest, from every 
other passage in which mention is made of this ancient 
institution, that the obligation of the tything was merely 
that of permanent bail, responsible only indirectly for 
the good behaviour of iiieir membens. 

* Leges Eadgari, p. f 8. <' Leges Edwardi, in WiUdns, p. 90L 

b Leges Canuti, p. 137. 
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Every freeman above the age of twelve years was 
required to be enrolled in some tything/ In order to 
enforce this essential part of police, the courts of the 
tonm and leet were erected, or rather perhaps separated 
from that of the county. The periodical meetmgs of 
these, whose duty it was to inquire into the state of 
tytiaings, whence they were ccdled the view of frank- 
pledge, are regulated in Magna Charta. But this cus-' 
torn, which seems to have been in full vigour when 
Bracton wrote, and is enforced by a statute of Edward 
IL, gradually died away in succeeding times.* Accord- 
ing to the laws ascribed to the Confessor, which are 
perhaps of insufficient authority to fix the existence of 
any usage before the Conquest, lords who possessed a 
baronial jurisdiction were permitted to keep their mili- 
tary tenants and the servants of their household under 
their own peculiar frank-pledge.' Nor was any free- 
holder, in the age of Bracton, bound to be enrolled in a 
tything.* 

It remains only, before we conclude this sketch^ of 
the Anglo-Saxon system, to consider the once pendai te- 
famous question respecting the establishment ^^^'^j^J^^^ 
of feudal tenures in England before the Con- before the 
quest. The position asserted by Sir Henry Conquest, 
Spelman in his Glossary, that lands were not held 

d Leges Ganuti, p. 136. Canute and the demise of the Conqueror : 

* Stat. 18 E. H. Traces of the actual and it is not improbable but that the 

riew of firank-pledge appear in Cornwall Normans completed what the Danes had 

as late as the lOQi of Bmary VI. Rot begun." Vol. ii. p. 123. 

Parliam. voL iv. p. 403. And indeed It is yery remarlcable that there is no 

Selden tells us (Janus Anglorum, t H. appearance of the frank-pledge in that 

p. 993) that it was not quite obsolete in part of England which had formed the 

his time. The form may, for aught I Idngdom of Northumberland. Vol. i. p. 

know, be kept up in some parts of Eng- 202. This indeed contradicts a passage, 

land at this day. For some reason which quoted in the text from the laws of 

I cannot explain, the distribution by tens Edward the Confessor, which Sir F. P. 

was changed into one by dosens. Briton, suspects to be interpolated. But we find 

c 29, and Stat 18 E. IL a presentment by the county of West- 

f p. 202. moreland in 20 Ed. I. : — Comitatus 

8 Sir F. Palgrave, who does not admit lecordatur quod nulla Engleschcria pre- 

the application of some of the laws cited sentatur in comitatu isto, nee murdnun, 

|n the text, says,—** At some period, nee est aliqiia decenna nee visus franc- 

towards the dose of the Anglo-Saxon plegil nee moniipastus in comitatu isto, 

pKmarchy, the free-pledge was certainly nee unquam fuit in partibus borealilnis 

established in the greater part of Wessex citra TrentanL Ibidem. *' It is impos- 

and Mercia, though, even there, some sible to speak positively to a negative 

q>edal exceptions existed. The system proposition; and in the vast mass of 

was developed between the accession of these most valuable records, all of which 
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feudally before' ttat period, having been denied by the 
Irish judges in the great case of tenures, he was com- 
pelled to draw up his treatise on Feuds, in which it is 
more fully maintained. Several other writers, especially 
Hickes, Madox, and Sir Martin Wright, have taken tiiie 
same side. But names equally respectable might be 
thrown into the opposite scale; and I think the pro- 
vailing bias of modem antiquaries is in favour of at least 
a modified afiBrmative as to this question. 

Lands are commonly supposed to have been divided, 
among the Anglo-Saxons, into bocland and folkland; 
The former was held in fall propriety^ and might be 
conveyed by boc or written grant : the latter was occu- 
pied by the common people, yielding rent or other 
service, and perhaps without any estate in the land, bift 
at the pleasure of the owner. These two species of 
tenure might be compared to freehold and copyhold, if 
the latter had retained its original dependence upon the 
will of the lord.^ ' Bocland was devisable by will ; it 
was equally shared among the children ; it was capable 
of being entailed by the person imder whose grant it 
was originally taken; and in case of a treacherous or 
cowardly desertion fi-om the army it was forfeited to the 
crown.' But a different theory, at least as to the nature 
of folkland, has lately been maintained by writers of very 
great authority.^ 

It is an improbable, and even extravagant supposition, 
that all these hereditary estates of the Anglo-^xon &ee- 
holders were originally parcels of the royal demesne, and 
consequently that the king was once the sole proprietor 
in his kingdom. Whatever partitions were made upon 
the conquest of a British province, we may be sure that 

are still nnlndexed, some entry relath^ of the Saxons, Iff 5, whose name, I think, 

to the collective frank-pledge may be was Ibbetson. The first of these 8np> 

concealed. Yet, from their general tenor, poses bocland to have been feudal, and 

I doubt whether any will be discovered.'^ folkland alodial ; the second takes folk- 

The immense knowledge of records pos- land for feudal. I cannot satisfy myself 

sessed by Sir F. P. gives the highest whether thainland and reveland, which 

weight to his Judgment. occur sometimes in Domesday Book, 

h This supposition may plead the merely correspond with the other two 

great authorities of Somner and Lye, the denominations. 

Anglo-Saxon lexicographers, and appears i Wilkins, p. 43, 145. The latter law 

to me far more probable than the theory Is copied fhnn one of Charlemagne's 

of Sir John Dalrymple, in his Essay on Capitularies. Balnze, p. t«7, 

feudal Property, or that of the author of k [Noth IX.^ 
«. discourse on the Bocland and Folkland 
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the shares of the army were coeval with those of the 
general. The great mass of Saxon property could not 
have been hold by actual beneficiary grants from the 
crown. However, the royal demesnes were undoubtedly 
very extensive. They continued to be so, even in the 
time of the Confessor, after the donations of his prede- 
cessors. And several instruments granting lands to indi- 
viduals, besides those in favour of Sie church, are extant. 
These are generally couched in that style of fall and 
unconditional conveyance which is observable in all 
such charters of the same age upon the continent. Some 
exceptions, however, occur; tiie lands bequeathed by 
Alfred to certain of his nobles were to return to his 
family in defSault of male heirs; and Hickes is of 
opinion that the royal consent, which seems to have 
been required for the testamentary disposition of some 
estates, was necessaiy on account of meir beneficiary 
tenure." 

All the freehold lands of England, except some of 
those belonging to the church, were subject to three 
great public burthens; military service in the king's 
expeditions, or at least in defensive war," the repair of 
bridges, and that of royal fortresses. These obligations, 
and especially the first, have been sometimes thought to 
denote a feudal tenure. • There is, however, a concision 
into which we may fidl by not suflSciently discriminating 
the rights of a king as chief lord of his vassals, and as 
sovereign of his subjects. In every country the supreme 
power is entitled to use the arm of each citizen in the 
public defence. The usage of all nations agrees with 
common reason in establishing this great principle. 
There is nothing therefore peculiarly feudal in this 
military service of landholders; it was due from the 
alodial proprietors upon the continent ; it was derived 
from their German ancestors; it had been fixed, pro- 
bably, by the legislatures of the Heptarchy upon the 
first settlement in Britain. 

It is material, however, to observe that a thane for- 
feited his hereditary freehold by misconduct in battle ; 

"* Dissertatio Epietolaris, p. 80. difference. Bnt nnfortanately, most of 

" This daty is by some expressed the military servioe -which an Anglo- 

rata expeditio; by others, hoetis pro- Saxon freeholder had to render was of 

p«]sk>, which seems to make ho small the latter Idnd. 
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a penalty more severe iMn was inflicted upon alodial 
proprietors on the continent. We even find in the 
earliest Saxon laws that the sithcnndman, who seems to 
have corresponded to the inferior thane of later times, 
forfeited his land by neglect of attendance in war ; for 
which an alodialist in France wotdd only have paid his 
heribannum, or penalty.** Nevertheless, as the policy of 
different states may enforce the duties of subjects by 
more or less severe sanctions, I do not know that a law 
of forfeiture in such cases is to be considered as posi- 
tively implying a feudal tenure. 

But a much stronger presumption is afforded by 
passages that indicate a mutual relation of lord and 
vassal among the free proprietors. The most powerful 
subjects have not a natural right to the service of other 
freemen. But in the laws enacted during the Heptarchy 
we find that the sithcundman, or petty gentleman, might 
be dependent on a superior lord.^ This is more dis- 
tinctly expressed in some ecclesiastical canons, appa- 
rently of the tenth century, which distinguish the king's 
thane from the landholder, who depended upon a lord.** 
Other proofs of this might be brought from the Anglo- 
Saxon laws.' It is not, however, sufficient to prove a 
mutual relation between the higher and lower order of 
gentry, in order to establish the existence of feudal 
tenures. For this relation was often personal, as I have 
mentioned more fully in another pkice, and bore the 
name of commendation. And no nation was so rigorous 
an the English in compelling every man, from the king's 
thane to the coorl, to place himself under a lawful supe- 
rior. Hence the question is not to be hastily decided on 
the credit of a few passages that express this gradation 
of dependence ; feudal vassalage, the object of our in- 
quiry, being of a redy not a personal nature, and resulting 
entirely from the tenure of particidar lands. But it is 
not unlikely that the personal relation of client, if I may 
use that word, might in a multitude of cases be changed 
into that of vcuSsal. And certainly many of the 'motives 
which operated in France to produce a very general 

« ** Leges Inc/p. 23; Da Cange, Toa P p. 10,23. 

Heribannum. By the laws of Canute, ^ WilUns, p. 101. 

p. 136, a fine only was imposed far this ' p. 71, 144. 14ft. 
offence. 
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commutation of alodial into feudal tenure might have a 
similar influence in England, where the disorderly con- 
dition of socieiy made it the interest of eveiy man to 
obtain the protection of some potent lord. 

The word thane corresponds in its derivation to vas- 
sal ; and the latter term is used by Asserius, the con- 
temporary biographer of Alfred, in speaking of the 
nobles of that prince.* In their attendance, too, upon 
the royal court, and the fidelity which was expected 
from them, the king's thanes seem exactly to have 
resembled that class of followers who, under different 
appellations, were the guards as well as courtiers of the 
Frank and Lombard sovereigns. But I have remarked 
that the word thane is not applied to the whole body of 
gentry in the more ancient laws, where the word ^orl is i 
opposed to the ceorl or roturier, and that of sithcundman^'^ 
to the royal thane. It would ba too much to infer, from 
the extension of this latter word to a large class of per- ' 
sons, that we should interpret it with a close attention 
to etymology, a very unceritain guide in almost all in- 
vestigations. 

For the age immediately preceding the Norman in- 
vasion we cannot have recoiirse to a better authority 
than Domesday Book. That incomparable record con- 
tains the names of every tenant, and the conditions of 
his tenure, under the Confessor, as well as at the time of 
its compilation, and seems to give little coimtenance to 
the notion that a radical change in the system of our 
laws had been effected during the interval. In almost 
every page we meet with tenants either of the crown or 

" Alfiredns cnm panels iiiis nobilibns print ; bnt I have fonnd one of Edgar, 

et etiam cum quibnsdam militibus et a.d. 967. Cod. Diplomat iii. 11. I think 

VussaUis. p. 166. Nobiles VassalU Su- that Mr. Spence, in the ninth and tentk 

mertnuensis pagi, p. 167. Tet Hickes chapters of his learned work, has too 

objects to the anthenttcity of a charter much blended the Anj^o-^Sazon man of 

ascribed to Edgar, because it contains a lord with the continental vassal; which 

the word Vassallus, " qoam k Nortman- is a jpetitio prindpii. Certainly the word 

nis Angli habuenmt" Dissertatio Epis- was of rare nse in England ; and the 

toL p. 7. authenticity of Asserius, whom I have 

The word vasidUus occurs not only in quoted as a contemporary biographer of 

the suspicious charter of Cenulf, quoted Alfred, which is the common opinion, 

in a subsequent note, but in one aj>. 952 has been called in question by Mr. 

(Codex Diplomat ii. 303), to which I Wright, who refers that Life to the age 

was led by Mr. Spence (Equitable Jn- of the Conquest Archasologia, voL xziz. 

risdiction, p. 44), who quotes another t WiUdns, p. 3, 7» 23, kc 
from p. 323, which is probably a mis- 
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of other lords, denominated thanes, freeholders (liberi 
homines), or socagers (socmanni). Some of these, it is 
stated, might sell their lands to whom they pleased; 
others were restricted from alienation. Some, as it is 
expressed, might go with their lands whither they 
would ; by which I understand the right of commending 
themselves to any patron of their choice. These of 
course could not be feudal tenants in any proper notion 
of that term. Others coidd not depart from the lord 
whom they served ; not, certainly, that they were per- 
sonally bound to the soil, but that, so long as tiiey 
retained it, the seigniory of the superior coidd not be 
defeated." But I am not aware that military service is 
specified in any instance to be due from one of these 
tenants ; though it is difficult to speak as to a negative 
proposition of this kind with any confidence. 

No direct evidence appears as to the ceremony of 
homage or the oath of fealty before the Conquest. The 
^udal exaction of aid in certain prescribed cases seems 
to have been unknown. Still less could those of wardship 
and marriage prevail, which were no general parts of the 
great feudal system. The English lawyers, through an 
imperfect acquaintance with Qie history of feuds upon 
the continent, have treated these imjust innovations as if 
they had formed essential parts of the system, and spnmg 
naturally from the relation between lord and vassal. 
And, with reference to the present question. Sir Henry 
Spelman has certainly laid too much stress upon them in 
concluding that feudal tenures did not exist among the 
Anglo-Saxons, because their lands were not in ward, nor 
their persons sold in marriage. But I cannot equally 
concur with this eminentr person in denying the existence 
of reliefs during the same period. If the heriot, which is 

° It sometimes weakens a proposition, termintun poterat ire com eft ad quern 

which is capable of imimnerahle proofs, vellet dominmn. p. 72. 

to take a very few at random; j.t the Tres Angli tenuerunt Dameford 

f&Uowingcasnal specimens will illustrate T. R. E. et non poterant ab eocletdft 

the common language of Domesday separarL Duo ex iis reddelxuit v. soli- 

fiook. dof(, et tertius serviebat gicnt Thainos. 

Haec tria maneria tenult TJlveva tem- p. 68. 

pore regis Edwardi et potnit ire cum Has terras qui tenuerunt T. R £. qub 

terrft qub volebat. p. 85. voluemnt ire poterunt, pneter unum 

Toti emit earn T. R. E. (temp, ret^ Seric yocatum, qui in Ragendal tenuit 

Edwardi) de eccleslft Malmsburiensi ad iii carucataa terra ; sed non poterat com 

tttatom trium hominum ; et infra bunc eft alicubi recedere. p. 236. 
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first mentioned in the time of Edgar* (though it may 
probably have been an established custom long before), 
were not identical with the relief, it bore at least a verjr 
strong analogy to it. A charter of Ethelred's interprets 
one word by the other.' In the laws of William, which 
re-enact those of Canute concerning heriots, the term 
relief is employed as synonymous." Though the heriot 
was in later times paid in chattels, the relief in money, it 
is equally true that originally the law fixed a sum of 
money in certain cases for the heriot, and a chattel for 
the relief. And the most plausible distinction alleged by 
Spelman, that the heriot is by law due from the personal 
estate, but the relief from the heir, seems hardly appli- 
cable to that remote age, when the law of succession as 
to real and personal estate was not diflferent. 

It has been shown in another place how the right of 
territorial jurisdiction was generally, and at last in- 
separably, connected with feudal tenure. Of this right 
we meet frequent instances in the laws and records of the 
Anglo-Saxons, though not in those of an early. date. A 
charter of Edred grants to the monastery of Croyland, 
Boc, sac, toll team, and infangthef ; words which generally 
went together in the description of these privileges, and 
signify the right of holding a court to which all freemen 
of the territory should repair, of deciding pleas therein, 
as well as of imposing amercements accor<&g to law, of 
taking tolls upon the sale of goods, and of pimishing 
capitally a thief taken in the fact within the limits of the 
manor." Another charter from the Confessor grants to 
the abbey of Eamsey similar rights over all who were 
suitors to the sheriff's court, subject to military service, 
and capable of landed possessions ; that is, as I conceive, 
all who were not in servitude.^ By a law of Ethelred, 
none but the king could have jurisdiction over a royal 
thane.* And Domesday Book is full of decisive proofs 

* Seidell's Woitot, toL if. pu 162a iiM>re favtmrable. Archeologla, vol. xvlU. 

J Hist Ramseicos. p. 430. p. 49 ; Nonveau Tnite de Diplomatiqiie, 

' Leges Canati, p. 144; Leges On- ti.p. 348. 

lielmi, p. 223. b Hist 'Ranaej, p. 454. 

'*■ Ingulfas, p. 35. I do not pretend to ^ p. 118. This is the earliest allusioQ, 

assert the authenticity of these charters, if I am not mistaken, to territorial Jaria- 

which at all events^ are nearly as old as diction in the Saxon laws. Probably it 

the Conqnpst Hickes calls most of them was not fteqnent till near the end of the 

in question. Dissert. Epist. p. 66. But tenth century, 

some later antiquaries seem to hare been Mr. Eemble Is of opinion that the 
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that the English lords had thoir courts wherein they 
rendered justice to their suitors, like the continental 
nobility ; privileges which are noticed with great pre* 
cision in that record, as part of the statistical survey. 
For the right of juriMiotion at a time when punish- 
ments were abnost wholly pecuniary was a matter of 
property, and sought from motives of rapacity as well as 
pride. 

Whether therefore the law of feudal tenures can be said 
to have existed in England before the Conquest must be 
left to every reader's determination. Perhaps any attempt 
to decide it positively would end in a verbal dispute. 
In tracing the history of every political institution, three 
things are to be considered, tiie principle, the form, and 
the name. The last will probably not be found in any 
genuine Anglo-Saxon record.** Of the form or the 
peculiar ceremonies and incidents of a regular fief, there 
IS some, though not much appearance. But Hiose who 
reflect upon the dependence in which free and even noble 
tenants held their estates of other subjects, and upon the 
privileges of territorial jurisdiction, will, I think, per* 
ceive much of the intrinsic character of the feudal relation, 
though in a less mature and systematic shape than it 
assumed after the Norman conquest.* 

words granting territorial Jurisdiction do besides the proofii in the text, in the 

not occur in any genuine charter hefore laws of Canute (c 78):—" And the man 

the Confessor. Codex Diplom. L 43. who shall flee from Ids lord or fr(Hn his 

They are of constant occurrence in thoee comrade by reason of his cowardice, be ft 

of the first N<»man reigns. But the in the shiptyrd, be it in the land^yrd, 

Normans did not understand them, and let him forfeit aU he owns, and his own 

the words are often misspelled. He life; and let the lord seisse his posees- 

thinks, therefore, that the rights were dons, and his land which he previous^ 

older than the Conquest, and accounts gave him; and if he have bddand, let 

for the rare mention of them by the that go into the king's hands." Ancient 

■omewhat unsatis£Eu:tory supposition that Laws, p. 180. And we read of lands 

they were so inherent in the possession called klafordiff\fUf lord's gift. L^^ 

of land as not to require particular notice. Ethelred L, Ancient Laws, p. 125. But 

See Speuce, Equit Juris, pp. 64, 68. these were not always feudal, or even 

d Feodum twice occurs in the test*- hereditary ; they were what was caUed 

ment of Alfred; but it does not appear on the continent pnestaiis, granted for 

to be used in its proper sense, nor do I life or for a certain term; and this, as 

apprehend that instrument to have been it appears to me, may have been th0 

originally written in Latin. It was proper meaning of the term len-lands. 

much more consonant to Alfred's practice But the general tenure of lands "was 

to employ his own language. still alodial. Taini lex est, says a cu- 

* It will probably be never disputed rious document on the rights, that is 

again that lands were granted by a mill- obligations, of different ranks, published 

tary tenure before the Conquest Thus, by Mr. Thorpe,— ut sit dignus rectita- 
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dine testamenti sni (Ms loc-r^lUa 
wyrthCt that is, perhaps, bound to the 
daties implied by the deed which creates 
his estates).— et ut ita fociat pro terrft 
soft, ^licet expeditionem hurhboiam et 
brigbotam. Et de multls terris ms^VB 
lancUrectum ezsai^t ad bannmn regis, 
&c p. 185. Here we find the well- 
known trinoda necestiUu of alodial Land, 
with other contingent liabilities imposed 
1^ grant or usage.* 

We may probably not err very mnch 
in 8Qi^[K>iriug that the state of tenures in 
England under Canute or the Confessor 
was a good deal like those in France 
under Charlemagne or Charles the Bald,— 
an alodial trunk with numerous branches 
of feudal benefice grafted into it But 
the coaversion of the one mode of tenure 
into the other, so frequent in France, 
docs not appear by evidence to have pre- 
Tailed on this side of the channel. 



I will only add here that Mr. Spenoe, 
an authority of great weight, maintains 
a more complete establishment of the 
feudal polity before the Conquest than 1 
have done. p. 48. This is a sul^ect on 
which it is hard to lay down a definite 
line. But I must protest against my 
learned fHend's derivation of the feudal 
system ttom '*the aristocratic principle 
that prevailed in the Roman dominiong 
while the republic endured, and which 
was incorporated with the principles of 
despotism introduced during the empire." 
It is because the aristocratic principle 
could not be incorporated with that of 
deqwtism, that I conceive the feudal 
ifystem to have been incapable of de- 
velopment, whatever inchoate rudiments 
of it may be traced, until a powerftil 
territorial aristocracy had rendered 
despotism no longer possible. [1847.] 



• Mr. Kemble has printed a charter of Cenulf king of Mercia to the abbey of 
Abingdon, in 820, without ihe asterisk of q[>uriousneBS (Codex Diplom. L 269) ; and 
it is quoted by Sir F. Palgrave (vol. i. p. 169) in proof of military tenures. The 
expression, however, expeditionem cum dnodedm vauaUii, et totidem sciUis exer- 
ceant, seems not a little against it9 authenticity. The former has observed that 
the testamentary documents before the Conquest, made by men who were under a 
superior lord, contain a clause of great interest ; namely, an earnest prayer to the 
lord that he will permit the will to stand according to the disposition of the testator, 
coupled not unfr^uently with a legacy to him on condition of his so doing, or to 
some person of influence about him for intercession on the testator's behalf. And 
hence he infers that, '• as no man supplicates for that which he is of his own right 
entitled to ^oy,it appears as if these great vassals of the crown had not the power 
of di^xxsing of their lands and chattels but as the king might permit; and, in the 
Strict construction of the bond between the king and Uiem, all that they gained in 
his service must be ti^en to fall into his hands after their death." Introduction to 
Cod. Dip. p. 111. This inference seems hardly borne out by the premises : a man 
might sometimes be reduced to supplicate a superior for that which he had a right 
toei\)oy. 
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THE ANGLO-NORMAN OONSTPTUTION. 

The Aiiglo-Nomian Oonstitatiai — Canaes of the C(mqaest — Policy and Chancter 
of William — his Tyranny — Introduction of Feudal Services — Difference 
between the Feudal Gtovemments of France and England — Causes of the great 
Power of the first Norman Kings — Arbitrary Character of their Goyemment -^ 
Great Council — Besiatanoe of the Barons to John — Magna Charta — its i^in- 
dpal Articles — Reign of Henry JUL — The Constitution acquires a more liberal 
Character — Judicial System of Jhe Anglo-Normans — Curia Regis, Exchequer, 
kc — Establishment of the Commcm Law — its Effect in fixing the C(Hi8titutioa 
— Remarks on the limitatioQ of Aristocratical Privileges in England. 

It is deemed by William of Malmsbury an extraordinary 
Conquest of work of Providence that the English should 
^giand by have given np all for lost after tiie battle of 
Hastings, where only a small though brave 
army had perished,' It was indeed the conquest of a 
great kingdom by the prince of a single province, an 
event not easily paralleled, where the vanqxiished were 
little, if at all, less courageous than their enemies, and 
where no domestic factions exposed the country to an in- 
vader. Yet William was so advantageously situated, that 
his success seems neither unaccountable nor any matter 
of discredit to the English nation. The heir of the house 
of Cerdic had been already set aside at the election of 
Harold ; and his youth, joined to a mediocrity of under- 
standing which excited neither esteem nor fear,*' gave no 
encouragement to the scheme of placing him upon the 
throne in those moments of imminent peril which followed 
the battle of Hastings. England was peculiarly destitute 
of great men. The weak reigns of Ethelred and Edward 
had rendered the government a mere oligarchy, and re- 

* Malmsbury, p. 53. And Henry of attempts to recover the kingdom, was 

Huntingdon says emphatically, Mille* treated by William with a kindness 

simo et sexagesimo seiU> anno gratire, which could only have proceeded trota 

perfecit dominator Deus de gente An- contempt of his understanding; for be 

glorum quod diu cogitaverat. Genti was not wanting in courage. He became 

namque Normannorum aspersB et callidds the intimate friend of Kobert duke of 

tradidit eos ad exterminandum. p. 210. Normandy, whose fortunes, as well as 

^ Edgar, after one or two ineffectual character, much resembled his own. 
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duced the nobility into the state of retainers to a few 
leading houses, the representatives of which were every 
way unequal to meet such an enemy as the duke of !Nor- 
mandy. K indeed the concurrent testimony of historians 
does not exaggerate his forces, it may be doubted whether 
England possessed military resources sufficient to have 
resisted so numerous and weU-appointed an army." 

This forlorn state of the coimtry induced, if it did not 
justify, the measure of tendering the crown to William, 
which he had a pretext or title to claim, arising from the 
intentions, perhaps the promise, perhaps even the testa- 
ment of Edward, which had more weight in those times 
than it deserved, and was at least better than the naked 
title of conquest. And this, supported by an oath exactly 
similar to iliat taken by the Anglo-Saxon kings, and by 
the assent of the multitude, English as well as Normans, 
on the day of his coronation, gave as much appearance of 

*^ It has been suggested, in the second Nor Is it qnite accurate to speak of a 

Report of a Committee of the Lords' military force then established in Nor- 

Houseon theDlgnityof aPeer, towliich mandj, or anywhere else. We apply 

1 staXL have mach recourse iu the follow- these words to a pemument body always 

ing pages,* that " the facility with which under arms. This was no attribute of 

the Conquest had been achieved seems feudal tenure, however the frequency 

to have been, in part, the consequence of of war, general or private, may have 

defects in the Saxon institutions, and of enured the tenants by military service 

the want of a military force similar to to a more habitual discipline than the 

that which had then been established in thanes of England ever knew. The 

Normandy, and in wme other parts of adventurers in William's army were 

the continent of Europe. The adven- from various countries, and most of them* 

turers in the army of William were of doubtless, had served before, but whe- 

thoee countries in which such a military ther as hired mercenaries or no we have 

eetablishmenthad prevailed." p. 24. It probably not sufficient means of deter- 

canuot be said, I think, that there were mining. The practice of hiring troops 

any manifest defects in the Saxon insti- does not attract the notice of historians, 

tutious, so far as related to the defence I believe, in so early an age. We need 

of the country against invasion. It was not, however, resort to this conjecture, 

part of the trinoda neoesiitas, to which since history sufficiently explains the 

all alpdial landholders were bound, success of William. 



• This Report I generally quote ftwm that printed in 1819; but In 1829 It was 
reprinted with corrections. It has been said that these were occasioned by the 
strictures of Mr. Allen, in the 35th volume of the Edinburgh Review, not more 
remarkable for their learning and acuteness than their severity on the Report. The 
corrections, I apprehend, are chiefly confined to errors of names, dates, and others of 
a similar kind, which no doubt had been copiously pointed out. But it has not 
appeared to me that the Lords' Committee have altered, in any considerable degree, 
the positions upon which the reviewer animadverts. It was hardly, indeed, to be 
expected that the supposed compiler of the Report, the late Lord Redesdale, 
having taken up his own line of opinion, would abandon it on the su^stions 
of one whose comments, though extremely able, and often, in the eyes of many, 
well-founded, are certainly not couched in the most conciliatory or respectfm 
laaigaage. 
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a regular suooession as the circumstances of the tiines 
would permit. Those who yielded to such circumstances 
could not foresee, and were unwilling to anticipate, tho 
bitterness of that servitude which William and his Norman 
followers were to bring' upon their countr}\ 

The commencement of his administration was tolerably 
His conduct equitable. Though many confiscations took 
at first place, in order to gratify the Norman army, yet 
moderate. ^^ j^^^^^g^ ^£ property was left in the hands of 
its former possessors. Offices of high trust were bestowed 
upon Englishmen, oven upon those whose family renown 
might have raised the most aspiring thoughts.* But 
It becomes partly through the insolence and injustice of 
more tyran- William's' Norman vassals, partly through the 
^ suspiciousness natural to a man conscious of 

having overturned the national government, his yoke 
soon became more heavy. The English were oppressed ; 
they rebelled, were subdued, and oppressed again. All 
their risings were without concert, and desperate ; they 
wanted men fit to head them, and fortresses to sustain 
their revolt.* After a very few years they sank in 
despair, and yielded for a century to the indignities of a 
comparatively small body of strangers without a single 
tumidt. So possible is it for a nation to be kept in per- 
manent servitude, even without losing its reputation for 
individual courage, or its desire of freedom ! ' 

<1 Ordericos Vitalis, p. 520 (in Da ceased ; and in every case of a fieeman 

CheiSne, Hist. Norm. Script). murdered by persons mUcnown the hvajf 

* Ordericus notices the want of castles dred was fined. See however Bractoo, 

in England as one reason why rebel- L iii. c 16. 

lions were easily quelled, p. 511. Fail- t The brave resistance of Hereward In 

ing in their attempts at a generous the fens of Lincoln and Cambridge is 

resistance, the English endeavoured to well told by M. Thierry, firom Ingulfos 

get rid of their enemies by assassination, and Gaimar. Conqugte d' Anglet. par les 

to which many Normans became vie- Normands, vol. ii. p. 168. Turner had 

tims. William therefore enacted that given it hi some detail from the former, 

in every case of murder, which strictly Hereward ultimately made his i>eaoe 

meant the lulling of any one by an un- with William, and recovered his estate, 

known hand, the hundred should be According to Ingulfas, he died peaceably, 

liable in a fine, unless they could prove and was buried at Croyland ; according 

the person murdered to be an English- to Gaimar, he was assassinated in his 

man. This was tried by an inquest, upon house by some Normans. The latter 

what was called a presentment of Eng- account is confirmed by an early dmmi- 

lishry. But from the reign of Henry II., cler, from whom an extract is given bj 

the two nations having been very much Mr. Wright A more detailed memoir 

intermingled, this inquiry, as we learn of Hereward (De Gestis Hereward! Sax- 

trom the Dialogue de Scaccario, p. 26, (mis) is found in the chartulary of Swaff* 
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The tyranny of William displayed less of passion or 
insolence than of that indifference about human suffering 
which distinguishes a cold and fer-sighted statesman. 
Impressed by the frequent risings of the English at the 
commencement of his reign, and by the recollection, as 
one historian observes, that- the mild government of 
Canute had only ended in the expulsion of the Danish 
line,' he formed the scheme of riveting such fetters 
upon the conquered nation, that all resistance should be- 
come impracticable. Those who had obtained honourable 
offices were successively deprived of them; even the 
bishops and abbots of English birth were deposed ;•* a 
stretch of power very singular in that age. Morcar, one 
of the most illustrious l^glish, suffered perpetual im- 



ham Abbey, now preserved in Peterbo- 
roogb Cathedral, and said to be as old as 
tbe twelfth century. Mr. Wright pub- 
lished it in 1838, from a copy in the 
library of Trinity College, Cambridge. 
If the author is to be believed, he had 
conversed with some companions of 
Hereward. But such testimony is often 
feigned by the mediaeval semiromanoers. 
Though the writer appears to aflfect a 
different origin, he is too Aill of Anglo- 
Saxon sympathies to be disguised ; and, 
in fact, he has evidently borrowed greatly 
from exaggerated legends, perhaps me- 
trical, current among the English, as to 
the early life of Hereward, to which In- 
gulfus. or whoever personated him, cur- 
sorily alludes. 

S Malmsbnry, p. 104. 

b Hoveden,p.453. This was done with 
the concurrence and sanction of tbe pope, 
Alexander II., so that the stretch of 
power was by Bome rather than by Wil- 
liam. It must pass lor a gross violation 
of ecclesiastical as well as of national 
rights, and Lanfhmc cannot be reckoned^ 
notwithstanding his distinguished name, 
ta any better than an intrusive bisbop^ 
He showed his arrogant soom of the 
English nation in another and rather a 
singular manner. They were excessively 
proud of their national saints, some of 
whom were little knows, and whose bar- 
barous names disgusted Italian ears. 
Angli inter quos vivimus, sold the fo- 
reign priests, quosdam sibl inslituerunt 
sanctcB, quorum incerta sank merita* 
This might be true enough; but the 
VOL. II. 



same measure should have been meted 
to others. Thierry, vol. ii. p. 168, edit. 
1830. The Norman bishops, and the 
primate especially, set themselves to 
disparage, and in &ct to dispossess, St. 
Aldhelm, St. Elfig, and, for aught we 
know, 8t Swithin, St. Werburg, St. 
Ebb, and St Alpht^: names, it musk 
be owned, 

"That would have made Qnintilian 
stare and gasp." 
We may judge what the eminent native 
of Pavia thought of su^ a hagiology. 
The English church found herself, as 
it were, with an attainted peerage. But 
the calendar withstood these innovations. 

Mr. Turner, in his wual spirit of 
panegyric, says,— "He (William) made 
important changes among the English 
clergy; he caused Stigand and others to 
be deposed, and he filled their places with 
men from Normandy and Fiunce, who 
were distinguished by the characters of 
piety,decorous morals, and a love of lite- 
rature^ This measure was an important 
addition to the civilisation of the island," 
&c. Hist, of England, voL i. p. 104. 
Admitting this to be partly tnie, though 
he would have found t^ no means so fa- 
vourable an account of the Norman pre- 
lates in Orderieus Vitalis, if he had read 
a few pages beyond the passages to which 
he refers, is it consonant to historical 
Justice that a violent act, like the depo- 
sitk)n of almost all the Anglo>Saxon 
hierarchy, should be spoken of in a tone 
of praise» which the whole tenor of the 
paragraph conveys ? 

X 
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prisonment. WaltheofF, a man of equally conspicuotis 
birth, lost his head upon a scaffold by a very harsh if not 
iniquitous sentence. It was so rare in those times to 
inflict judicially any capital punishment upon persons of 
such rank, that his death seems to have produced more 
indignation and despair in England than any single cir- 
cumstance. The name of Englishman was turned into a 
reproach. None of that race for a hundred years were 
raised to any dignity in the state or church.' Their lan- 
guage and the characters in which it was written were 
rejected as barbarous ; in all schools, if we trust an autho- 
rity often quoted, children were taught French, and the 
laws were administered in no other tongue.^ It is well 
known that this use of French in all legal proceedings 
lasted till the reign of Edward III. Several English 
nobles, desperate of the fortunes of their country, sought 
refuge in the court of Constantinople, and approved their 



i Becket is said to have been the first 
Ei^lisbman who reached any consider- 
able dignity. Lord Lyttelton's Hist of 
Henry II. voL li. p. 23. And Eadmer 
declares that Henry I. would not place 
a single Englishman at the head of a 
monastery. Si Anglus erat, nulla virtus, 
ut honore allquo dlgnus judicaretur, 
eum poterat ac^'are. p. 110. 

k Ingulfus, p. 61. Tantum tunc An- 
glicos abominati sunt, ut quantocunque 
merito pollerent, de dignltatibus repelle- 
bantur; et multo minus habilcs alleni- 
gen«e de quftcunque alift natione, qu» 
sub coelo est, extitissent, gratanter assu- 
merentur. Ipsmu etiam idioma tantum 
abhorrebant, quod leges terrae, statutaque 
Anglicorum regum llngn& Oalllcft trao 
tarentur; et pueris etiam in scholis prin- 
cipia literarum grammatica Gallic^, ac 
non Anglicfe traderentur; modus etiam 
scribendi Anglicus omitteretur, et modus 
QallJcus in chartis et in libris omnibus 
admitterctur. 

But the passage in Ingulftis, quoted 
in support of thiis position, has been 
placed by Sir F. Palgrave among the 
proofs that we have a forgery of the four- 
teenth century In that historian, the facts 
being in absolute contradiction to him. 
"Before the reign of Henry III. we 
cannot discover a deed or law drawn or 
composed in French. Instead of prohi- 
biting the English language, it was em- 



ployed by the Conqueror and his succes- 
sors in their charters until the reign of 
Henry II., when it was superseded not 
by the French, but by the Latin lan- 
guage, which had been gradually gaining 
or rather regaining ground." Edinb. 
Rev. xxxiv. 262. " The Latin langtiage 
had given way in a great measure, from 
the time of Canute, to the remaculair 
Anglo-Saxon. Several charters in the 
latter language Occur before; but for 
fifty years ending with the Conquest, 
out of 254 (published in the fourth 
volimie of the Codex Diplomaticus), 137 
are in Anglo-Saxon, and only 117 in 
Latin." Kemblc's Preface, p. 6. 

If I have rightly translated, in the text 
of Ingulfus, 1^^ trcuMrentur by adtni^ 
niitered, the falsehood is manifest ; since 
the laws were administered in the county 
and hundred courts, and certainly not 
there in French. , I really do not per- 
ceive how this passage could have been 
written by Ingulfus, who must have 
known the truth ; at all events, his tes- 
timony must be worth little on any sub- 
ject, if he could so palpably misreptrcsent 
a matter of public notoriety. The sup- 
position of entire forgery is one which -we 
should not admit without ftill proof- 
but, in this instance, there are porhapa 
fewer difficulties on this side than on that 
of authenticity. 
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valoTir in the wars of Alexins against another Norman 
conqueror, scarcely less celebrated than their own, 
Kobert Guiscard. Under the name of Varangians, those 
true and faithful supporters of the Byzantine empire 
preserved to its dissolution their ancient Saxon idiom.™ 

An extensive spoliation of property accompanied these 
revolutions. It appears by the great national survey of 
Domesday Book, completed near the close of the Con- 
queror's reign," that the tenants in capite of the crown 
were generally foreigners. Undoubtedly there were a 
few left in almost every coimty who still enjoyed the 
estates which they held imder Edward the Confessor, 
free from any superiority but that of the crown, and 
were denominated, as in former times, the king's thanes.** 
Cospatric, son perhaps of one of that name who had 
possessed the earldom of Northtunberland, held forty-one 
manors in Yorkshire, though many of them are stated in 
Domesday to be waste. But inferior freeholders were 
much less disturbed in their estates than the higher 



™ Gibbon, voL x. p. 223. No writer, 
except perhaps the Saxon Chronicler, is 
80 full of William'a tyranny asOrdericus 
Vitalis. See particuUrly p. 607, 612, 
514, 621, 523, in Du Chesne, Hist Norm. 
Script Ordericus was an Englishman, 
but passed at ten years old, a-d. 1084, 
into Normandy, where he became pro- 
fessed in the monastery of £u. Ibid. p. 
924. 

" The regularity of the course adopted 
when this record was compiled is very 
remarkable; and affords a satisfactory 
proof that the business of the government 
was well conducted, and with much less 
rudeness than is usually supposed. The 
commissioners were famished with in- 
terrogatories, upon which they examined 
the jurors of the shire and hundred, and 
also such other witnesses as they thought 
expedient 

Hie Bubscribitur inquisido terrarum 
qnomodo Barones Reges inquirunt, vide- 
licet, per sacramentum vicecomitis Seine 
et omnium Baronum et eomm Franci- 
genarum et tocius centuriatus— prvsbi- 
teri praepositi VI villanl imiusa^nsque 
vill® [sic], — Deinde quomodo vocatur 
mansio, quis tenuit earn tempore Regis 
Ed'cardi, quis modo tenet, quot hida, 
qnot carrucatffi in domino quot homines. 



quot villani, quot cotarii, quot servi, 
quot liberi homines, quot sochemanni, 
quantum silvae, qualitum prati, quot 
pascuorum, quot molidena, quot piscinae, 
quantum est additum vel ablatum, quan- 
tiuu valebat totum simul; et quantum 
modo ; quantum ibi quisque liber homo 
vel sochemanus habuit vel habet Hoc 
totum tripliciter, scilicet tempore Regis 
JSdwardi; et quando Rex WiUiebMta 
dedlt ; et quomodo sit modo, et si plus 
potest haberi quam habeatur. Isti ho- 
mines juraverunt (then follow the name8> 
Inquisitio Elienais, p. 497. Palgrave, iL 
444. 

° Brady, whose unfairness always 
keeps pace with his ability, pretends 
that all these were menial officers of the 
king's household. But notwithstanding 
the difficulty of disproving these gratui- 
tous suppositions, it is pretty certain 
that many of the English proprietors in 
Domesday could not have been of this 
description. See p. 99, 163, 218, 219, 
and other places. The question, how- 
ever, was not worth a battle, though it 
makes a figure in the controversy of 
Normans and Anti-Normans, between 
Dugdale and Brady on the one side, 
and Tyrrell, Petyt, and Attwood on tb© 
other. 

x2 
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class. JBrady maintains that the English had suffered 
universally a deprivation of their lands. But the valuable 
labours of Sir Henry Ellis, in presenting us with a com- 
plete analysis of .Domesday Book, afford an opportunity, 
Dy his list of mesne tenants at the time of the survey, to 
form some approximation to the relative numbers of 
English and foreigners holding manors under the imme- 
diate vassals of the crown. The baptismal names (there 
are rarely any others) are not always conclusive ; but, on 
the whole, we learn by a little practice to distinguish 
the Norman from the Anglo-Saxon. It would be manifest, 
by running the eye over some pages of this list, how con- 
siderably mistaken is the supposition that few of English 
birth held entire manors. Though I wiU not now affirm 
or deny that they were a majority, they form a large pro- 
portion of nearly 8000 mesne tenants,^ who are simmied 
up by the diligence of Sir Henry Ellis. And we may 
presume that they were in a very much greater proportion 
among the "liberi homines," who held lands, subject 
only to free services, seldom or never very burthensome. 
It may be added that matiy Normans, as we learn from 
history, married English heiresses, rendered so fre- 
quently, no doubt, by the violent deaths of their fathers 
and brothers, but still transmitting ancient rights, as well 
as native blood, to their posterity. 

This might induce us to suspect that, great as the 
spoliation must appear in modem times, and almost 
completely as the nation was excluded from civil power 
in the commonwealth, there is some exaggeration in the 
language of those writers who represent them as uni- 
versally reduced to a state of penury and servitude. 
And this suspicion may be in some degree just. Yet 
these writers, and especially the most English in feeling 
of them all, M. Thierry, are warranted by the language 
of contemporary authorities. An important passage in 
the Dialogus de Scaccario, written towards the end of 
Henry IIL's reign, tends greatly to diminish the favour- 
able impression which the Saxon names of so many 
mesne tenants in Domesday Book would create. If we 
may trust Gervase of Tilbury, author of this little 

P Ellis's lutrodaction to Domesday, amounted Bcaroely to UOO ; the under- 
vol. iL p. 811. "The tenants in caplte, tenants were 78tl." 
Including ecclesiastical corporations. 
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treatise, the estates of those who had borne arms against 
William were alone confiscated ; though the others were 
subjected to the feudal superiority of a Norman lord. 
But when these lords abused their power to dispossess 
the native tenants, a clamour was raised by the English, 
and complaint made to the king; by whom it was 
ordered (if we rightly xmderstand a passage not devoid 
of obscurity) that the tenant might make a bargain with 
his lord, so as to secure himself in possession ; but that 
none of the English should have any right of succession, 
a fresh agreement with the lord being required on every 
change of tenancy. The Latin words will be found 
below.*> This, as here expressed, suggests something 
like an uncertain relief at the lord's will, and paints the 
condition of the English tenant as '^^etohedly dependent. 
But an instrument published by Spelman, and which 
will be found in Wilkins, Leg. Ang. Sax. p. 287, gives 
a more favourable view, and asserts that William per- 
mitted those who had taken no part against him to 
retain their lands ; though it appears by the very same 
record that the Normans did not much regard the royal 
precept. 

But whatever may have been the legal condition of 
the English mesne tenant, by knightnservice or socage, 
for the case of villeins is of course not here considered, 
during the first two Norman reigns, it seems evident 
that he was protected by the charter of Henry I. in the 

4 Tost regnl oonqnisitionem, post Jus- dominls sois odiosi passiin a poflsessioni- 

tarn Tebellimn gabversionem, cum rex bus pellerentur, nee esset qui ablatis 

ipse regisque proceres loca nova perlus- restituerit, communis indigenarum ad 

trarent, facta est inquisitio dlligens, qui regem penrenit querimonla, quad sic 

faenmt qui contra regem in bello dimi* omnibus exod et rebus spoliatis ad allen- 

cantes per ftigam se salvaverant. His igenastransireoogerentur. Communicato 

cmnibus et Item hteredibus eorum qui tantum super his consilio, decretnm est, 

in bello occubuerant, spes omnis terra- ut quod a dominis suis exigentibus 

mm et fnndorum atque redltuum quoe meritis interveniente pacti<me legitima 

ante posaederant, prsdusa est; magnum poterant obtinere, iUis inviolabilis jure 

namque repntabant firui vitte beneficio concederentur ; cseterum autem nomine 

sub inimicis. Verum qui vocati ad bel' successionis a temporibus subactte gentis 

lam uecdum convenerant, vel famlllari- nihil sibi vindicarent ... Sic igitur 

bus vel quibuslibet neoessariis occupati quisquis de gente subacta fimdoB vel 

negotiis non interfuerant, cum tractu aliquid hiijusmodi possldet, non quod 

temporis devotis obsequiis gratiam do- ratione successionis deberi sibi vide- 

minormn poesedissent sine spe succes- batur, adeptus est ; sed quod solummodo 

giiHiis, filii tantum pro voluptate [sic vo- meritis suis exigentibus, vel aliqua pao- 

luntate?] tamen dominorum possidere tione interveniente, obtinoit DiaL de 

ccepenmt socoedente vero tempore cum Scaocailo, c 10. 
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hereditary possession of his lands, subject only to a 
•'lawful and just relief towards his lord." For this 
charter is addressed to all the liege men of the crown, 
" French and English ; " and purports to abolish all the 
evil customs by which the kingdom had been oppressed, 
extending to the tenants of the barons as well as those 
of the crown. We cannot reasonably construe th^ 
language in the Dialogue of the Exchequer, as if in that 
late age the English tenant had no estate of fee-simple. 
If this had been the case, there could not ha\l3 been 
the difficulty, which he mentions in another place, of 
distinguishing among freemen or freeholders (liberi 
homines) the Norman blood from the Englishman, 
which frequent intermarriage had produced. He must, 
we are led to think, either have copied some other 
writer, or made a careless and faulty statement of his 
own. But, at the present, we are only considering the 
state of the English in the reign of the Conqueror. And 
here we have, on the one hwid, a manifest proof from 
the Domesday record that they retained the usufruct, 
in a very great measure, of the land ; and on the other, 
the strong testimony of contemporary historians to the 
spoliation and oppression which they endured. It 
seems on the whole most probable that, notwithstand- 
ing innumerable acts of tyranny, and a general exposure 
to contumely and insolence, they did in fact possess 
what they are recorded to have possessed by the N orman 
Commissioners of 1085. 

The vast extent of the Norman estates in capite is apt 
to deceive us. In reading of a baron who held forty or 
fifty or one hundred manors, we are prone to fancy his 
wealth something like what a similar estate would pro- 
duce at this day. But if we look at the next words, we 
shall continually find that some one else held of him ; 
and this was a holding by knight's service, subject to 
feudal incidents no doubt, but not leaving the seigniory 
very lucrative, or giving any right of possessory owner- 
ship over the land. The real possessions of the tenant 
of a manor, whether holding in chief or not, consisted in 
the demesne lands, the produce of which he obtained 
without cost by the labour of the villeins, and in what- 
ever other payments they might be bound to make in 
money or kind. It will be remembered, what has beei* 
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more than once inculoated, that at this time the villani 
and bordarii, that is, oeorls, were not like the viUeins of 
Bracton and Littleton, destitute of rights in their pro- 
perty ; their condition was tending to the lower stage, 
and with a Norman lord they were in much danger of 
oppression; but they were **law worthy," they had a 
civil status (to pass from one technical style to another), 
for a centuiy after the Conquest. 

Yet I would not extenuate the calamities of this great 
revolution, true though it be that much good was brought 
out of them, and that we owe no trifling part of what 
inspires self-esteem to the Norman element of our popu- 
lation and our polity. England passed under the yoke ; 
she endured the arrogance of foreign conquerors; her 
children, even though their loss in revenue may have 
been exaggerated, and still it was enormous, became a 
lower race, not called to the councils of their sovereign, 
not -sharing his trust or his bounty. They were in a far 
diilerent condition from the provincial Eomans after the 
conquest of Gkiul, even if, which is hardly possible to 
determine, their actual deprivation of lands should have 
been less extensive. For not only they did not for 
several reigns occupy the honourable stations which 
sometimes fell to the lot of the Eoman subject of Clovis 
or Alaric, but they had a great deal more freedom and 
importance to lose. Nor had ih&j a protecting church 
to mitigate barbarous superiority; their bishops were 
degraded and in exile ; the footstep of the invader was 
at their altars; their monasteries were plundered, and 
the native monks insulted. Eome herself looked with 
little favour on a church which had preserved some 
measure of independence. Strange contrast to the tri- 
umphant episcopate of the Merovingian kings !' 

Besides the severities exercised upon the English after 
' every insurrection, two instances of William's 
unsparing cruelty are well known, the devasta- ofY^kshire 
tion of Yorkshire and of the New Forest. In f^^^"^ 
the former, which had the tyrant's plea, neces- 
sity, for its pretext, an invasion being threatened from 

*'The oppression of tbe English dnring Chronicle. Their testimonieB are well 

the first reigns after the Conquest is fully collected hy M. Thierry, in the woond 

described by the Norman historians volume of his Talnable histoiy. 
themielves, as well as by the Saxon 
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Denmark, the whole country between the Tyne and the 
Hmnber was laid so desolate, that for nine years after- 
wards there was not an inhabited village, and hardly an 
inhabitant, left ; the wasting of this district having been 
followed by a famine, which swept away the whole 
population.* That of the New Forest, though undoubt- 
edly less calamitous in its effects, seems even more 
monstrous from the frivolousness of the cause.' Ho 
afforested fleveral other tracts. And these favourite 
demesnes of the Norman kings were protected by a sys- 
tem of iniquitous and cruel regulations, called the Forest 
Laws, which it became afterwards a great object with 
the assertors of liberty to correct. The penalty for kill- 
ing a stag or a boar was loss of eyes ; for William loved 
the great game, says the Saxon Uhronicle, as if he had 
been their father." 

A more general proof of the ruinous oppression of 
Prooh of William the Conqueror may be deduced from 
dcpopuu- ^e comparative condition of the English towns 
DOTiesday in the reign of Edward the Confessor, and at 
^^^- the compilation of Domesday. At the former 

epoch there were in York 1607 inhabited houses, at the 



• Malmsbmy, p. 103 ; Hovedea, p. 461 ; 
Onieric. VitaUs, p. 614. The deaolatioii 
of Yorkshire continued in Malmsbory's 
time, sixty or seventy years af^rwarda; 
nndnm cmminm solum usque ad hoc 
eUamtempns. 

t Malmsbory, p. 111. 

" Chron. Saxon, p. 191. M. Thierry 
conjectures that these severe regulations 
had a deeper motive than the mere pre* 
aervation of game, and were intended to 
prevent the English from assembling in 
arms on pretence of the chaoe. VoL it 
p. 26Y. But perhaps this is not neces- 
sary. We know that a disproportionate 
severity has often guarded the beasts and 
birds of chace from depredation. 

Alien admits (Edinburgh Rev. xxvi. 
366) that the forest-laws seem to have 
been enacted by the king's Mile autho- 
rity ; or, as we may rather say, that they 
were considered as a part of his preroga- 
tive. The royal forests were protected 
by extraordinary penalties even before 
tne Ccmquest. " The royal forests were 
part of U\e demesne of the crown. They 
were not included in the territorial divi* 



dons of the kingdom, civil or ecclesias- 
tical, nor governed by the ordinary courts 
of law, but were set apart for the recrea- 
tion and diversion of the king, as waste 
lands, which he might use and dispose of 
at pleasure." " Forestse," says Sir Henry 
Spelman, "nee villas propria accepere, 
nee parochias, nee de oorpore aliccOus 
omitattis vel efrisoopatfts habitse sunt, 
sed extianeum qniddam et feris datum, 
ferine Jure, non dvili, non munidpali 
fruebantor; regem in omnibus agnoa- 
oentes dominnm unicum et ex arbitrio 
disponentem." Mr. Alien quotes after- 
wards a passage from the 'Dialogos 
de Soaocario,' whidi indicates the pecu- 
liarity of the forest-laws. ** Forestarom 
ratio, poena quoque vel absolutio delin- 
qnentium in eas, sive pecuniaria ftierft 
sive oorporalis, seorsim ab aliis regni Ju- 
diciis seoemitur, et solius regis arbi^o, 
vel ci:ijuslibetfamiliaris ad hoc spedallter 
deputati sutiJicitur. Legibns quidem 
propriis subslstit; quas non oranmuni 
regni Jure, sed voluntaria principnm in- 
stitutione subnixasdicnnt." The forests 
were, to use a word in rather an qp- 
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latter 967; at the former there were in Oxford 721, at 
the latter 243 ; of 172 houses in Dorchester, 100 were 
destroyed; of 243 in Derby, 103; of 487 in Chester, 
205. Some other towns had suffered less, but scarcely 
any one fails to exhibit marks of a decayed population. 
As to the relative numbers of the peasantry and value of 
lands at these two periods, it would not be easy to assert 
anything without a laborious examination of Domesday 
Book.\ • 

The demesne lands of the crown, extensive and scat- 
tered over every county, were abundantly Domains of 
sufficient to support its dignity and magnifi- t*»e crown, 
cence ;' and William, far from wasting this revenue by 
prodigal grants, took care to let them at the highest rate 
to farm, little caring how much the cultivators were 
racked by his tenants.* Yet his exactions, both feudal 
and in the way of tallage from his burgesses and the 
tenants of his vassals, were almost as violent as his con- 
fiscations. No source of income was neglected by him, 
or indeed by his successors, however trifling, unjust, or 
unreasonable. His revenues, if we could trust Riches of 
Ordericus Vitalis, amounted to 1060/. a day. theCon- 
This, in mere weight of silver, would be equal to ^"®'^°''- 
nearly 1,200,000/. a year at present. But the arithmetical 
statements of these writers are not implicitly to be relied 
upon. He left at his death a treasure of 60,000/., which, 
in conformity to his dying request, his successor distri- 
buted among the church and poor of the kingdom, as a 
feeble expiation of the crimes by which it had been 
accumulated ;' an act of disinterestedness which seems 
to prove that Rufus, amidst all his vices, was not desti- 
tute of better feelings than historians have ascribed to 
him. It might appear that William had little use for 
his extorted wealtii. By the feudal constitution, a« 
established during his reign, he commanded the service 

posite sense to the usual, an oasis of y They condsted of 1422 manors, 

despotism in the midst of the old com- Lyttelton's Henry IL vol ii. p. 288. 

mon law. ' Chron. Saxon, p. 188. 

* The population recorded in Domes- * Huntingdon, p. 3Y1. Ordericus 

day is about 283,000 ; which, in round Vitalis puts a long penitential speech 

numbers, allowing for women and chil* into William's mouth on his deatti-bed. 

dren, may be called about a million, p. 66. Though this may be his inven* 

Ellis's Introduction to Domesday, vol. ii. tion, yet facts seem to show the oom- 

p. 611. punction of the tyrant's conscience. 
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of a vaat army at its own expense, either for domestic 
His meroe- or continental warfare. But this was not snf- 
nary txoops. fioicnt for his purposc ; like other tyrants, he 
put greater trust in mercenary obedience. Some of his 
predecessors had kept bodies of Danish troops in pay ; 
partly to be secure against their hostility, partly from tibe 
convenience of a regular army, and the love which 
princes bear to it. But William carried this to a much 
greater length. He had always stipendiary soldiers at 
his command. Indeed his army at the Conquest could 
not have been swollen to such numbers by any other 
means. They were drawn, by the allurement of high 
pay, not from France and Brittany alone, but Flanders, 
Germany, and even Spain. Wh^i Canute of Denmark 
threatened an invasion in 1085, William, too conscious 
of' his own tyranny to use the arms of his English sub- 
jects, collected a mercenary force so vast, that men won- 
dered, says the Saxon Chronicler, how the country could 
maintain it. This he quartered upon the people, accord- 
ing to the proportion of their estates.** 

Whatever may be thought of the Anglo-Saxon tenures. 
Feudal sys- ^^ ^ Certain that those of tike feudal system 
tem esta- were thoroughly established in England under 
^^ the Conqueror. It has been observed, in an- 

other part of this work, that the rights, or feudal inci- 
dents, of wardship and marriage were more common in 
England and Normandy than in the rest of France. 
They certainly did not exist in the former before the 
Conquest; but whether they were ancient customs of 
the latter cannot be ascertained, unless we had more in- 
contestable records of its early jurisprudence. For the 
Great Customary of Normandy is a compilation as late 
as the reign of Richard Coeur-de-Lion, when the laws of 
England might have passed into a country so long and 
intimately connected with it. But there appears reason 
to think that the seizure of the lands in wardship, tlie 
selling of the heiress in marriage, were originally deemed 
rather acts of violence than conformable to law. For 
Henry I.'s charter expressly promises that the mother, 
or next of kin, shall have the custody of the lands as 
well as person of the heir.** And as the charter of Henry 

b Chron. Saxon, p. 185; Ingnlfus, p. uxor, Btveftlinsprqainqciomin, qui jitttns 

70' erne debebit; et prsecipio nt barones met 

* Teme et liberorom custos erit sive similiter se contlneant er^ fiUos Tel 
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II. refers to and confirms Aat of his grandfather, il 
seems to follow that what is called guardianship in 
chivalry had not yet been established. At least it is not 
till the assise of Clarendon, confirmed at Northampton 
in 1176,* that the custody of the heir is clearly reserved 
to the lord. With respect to the right of consenting to 
ihe marriage of a female vassal, it seems to have been, 
€18 I have elsewhere observed, pretty general in feudal 
tenures. But the sale of her person in marriage, or the 
exaction of a sum of money m lieu of this scandalous 
tyranny, was only the law of England, ?»nd was not 
perhaps fully authorized as such till the statute of Merton 
in 1236. 

One innovation made by William upon the feudal law 
is very deserving of attention. By the leading principle 
of feuds, an oath of fealty was due from the vassed to the 
lord of whom he immediately held his land, and to no 
other. The king of France, long after this period, had no 
feudal and scarcely any royal authority over the tenants 
of his own vassals. But William received at Salisbury, 
in 1085, the fealty of all landholders in England, both 
those who held in chief, and their tenants ; • thus breaking 
in upon the feudal compact in its most essential attribute, 
the exclusive dependence of a vassal upon his lord. And 
this may be reckoned among the several causes which 
prevented the continental notions of independence upon 
the crown from ever taking root among the English 
aristocracy. 

The best measure of William was the establishment of 
public peace. He permitted no rapine but his Preserva- 
own. The feuds of private revenge, the law- tionofpub- 
lessness of robbery, were repressed. A girl ^^*®**^ 
laden with gold, if we believe some ancient writers, 
might have passed safely through the kingdom/ But 

fiUas vel Qxores homisoin meomm. haps later. 

Leges Anglo-Saxonicae, p. 234. f Cbron. Saxon, p. 190 ; M. Paris, p. lOi 

d Leges Anglo-Saxonicae, p. 330. I will not omit one other circumstance^ 

* Chron. Saxon, p. 187. The oath of apparently praiseworthy, which Orderi* 

allegiance or fealty, for they were in cos mentions of William, that he tried 

spirit the same.had been due to the king to learn English, In order to render 

before the Conquest; we find it among justice by understanding every man's 

the laws of Edmund. Allen's Inquiry, complaint, but &iled on account of his 

p. 68. It was not, therefore, likely that advanced age. p. 620. This was in the 

William would surrender such a tie upon early part of his reign, before the reluo- 

his subjects. But it had also been usual tance of the English to submit had 

in if'nuice under Charlemagne, and per* exasperated his dispositloQ. 
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this was the tranquillity of an imperious and vigilant 
despotism, the degree of which may be measured by 
these effects, in which no improvement of civilization 
liad any share. There is assuredly nothing to wonder at 
in the detestation with which the English long regarded 
the memory of this tyrant.* Some advantages un- 
doubtedly, in the course of human affairs, eventually 
sprang from the Norman conquest. The invaders, though 
without perhaps any intrinsic superiority in social virtues 
over the native English, degraded and barbarous as these 
are represented to us, had at least that exterior polish of 
courteous and chivalric manners, and that taste for re- 
finement and magnificence, which serve to elevate a 
people from mere savage rudeness. Their buildings, 
sacred as well as domestic, became more substantial and 
elegant. The learning of the clergy, the only class to 
whom that word could at all be applicable, became in- 
finitely more respectable in a short time after the Con- 
quest. And though this may by some be ascribed to the 
general improvements of Europe in that point diiring 
Sie twelfth century, yet I think it was partly owing to the 
more free intercourse with France, and the closer de- 
pendence upon Eome, which that revolution produced. 
This circumstance was, however, of no great moment to 
the English of those times, whose happiness could hardly 
be effected by the theological reputation of Lanfranc and 
Anselm. Perhaps the cluef benefit which the natives of 
that generation derived from the government of William 
and his successors, next to that of a more vigilant police, 
was the security they found from invasion on the side of 
Denmark and Norway. The high reputation of the Con- 
queror and his sons, with the regular organization of a 
feudal militia, deterred those predatory armies which 
had brought such repeated calamity on England in 
former times. 

The system of feudal policy, though derived to England 
Difference ^^^ * French source, lx)re a very different 
between the appearance in the two countries. France, for 
ff^P**" about two centuries after the house of Capet 
En«J^ had usurped the throne of Charlemagne's pos- 
*° ^' terity, could hardly be deemed a regular con- 
federacy, much less an entire monarchy. But in England 

8 W. MaUnsb. Praef. ad L lit 
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a government, feudal indeed in its form, but arbitrary in 
ite exercise, not only maintained subordination, but abnost 
extinguished liberty. Several causes seem to have con- 
spired towards this radical difference. In the first place, 
a kingdom comparatively small is much more easily 
kept under control than one of vast extent. And the 
fiefe of Anglo-Norman barons after the Conquest were far 
less considerable, even relatively to the size of the two 
countries, than those of France. The earl of Chester 
held, indeed, almost all that county ;** the earl of Shrews- 
bury, nearly the whole of Salop. But these domains 
bore no comparison with the dukedom of Guienne, or 
the county of Toulouse. In general, the lordships of 
William's barons, whether this were owing to policy or 
accident, were exceedingly dispersed. Kobert earl of 
Moreton, for example, the most richly endowed of his 
follo\^ers, enjoyed 248 manors in Cornwall, 54 in Sussex, 
196 in Yorkshire, 99 in Northamptonshire, besides many 
in other counties.' Estates so disjoined, however im- 
mense in their aggregate, were ill calculated for sup- 
porting a rebellion. It is observed by Madox that the 
knight's fees of almost every barony were scattered over 
various counties. 

In the next place, these baronial fiefe were held under 
an actual derivation from the crown. The great vassals 
of France had usurped their dominions before the ac- 
cession of Hugh Capet, and barely submitted to his 
nominal sovereignty. They never intended to yield the 
feudal tributes of relief and aid, nor did some of them 
even acknowledge the supremacy of his royal jurisdiction. 
But the Conqueror and his successors imposed what con- 
ditions they would upon a set of barons who owed all to 
their grants; and as mankind's notions of right are 
generally founded upon prescription, these peers grew 
accustomed to endure many burthens, reluctantly indeed, 
but without that feeling of injury which would have re- 
fa This waa, upon the whole, more the house of Montgomery, it acquired 
like a great French fief than any English all the country between the Mersey and 
earldom. Hugh de Abrincis, nephew of Bibble. Several eminent men inherited 
William I., had barons of his own, one the earldom; but upon the death of the 
of whom held forty-six and another thirty most distinguished, Ranulf, in 1232, it 
manors. Chester was first called a fell into a female line, and soon escheated 
county-palatine under Henry II. ; but It to the crown. Dugdale's Baronage, p. 46. 
previously possessed all regalian rights Lyttelton's Henry II., vol. ii. p. 218. 
of jurisdiction. After the forfeitures of i Dugdale's Baronage, p. 25. 
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Bisted an attempt to impose them upon the vassals of the 
French crown. For the same reasons the barons of 
England were regularly summoned to the great council, 
and by their attendance in it, and concurrence in the 
measures which were there resolved upon, a compactness 
and unity of interest was given to the monarchy which 
was entirely wanting in that of France. 

We may add to the circumstances that rendered the 
Hatred of crown powerful during the first century after 
English to the Conquest, an extreme antipathy of the 
ormans. native English towards their invaders. Both 
William Rufus and Henry I. made use of the former to 
strengthen themselves against the attempts of their bro- 
ther Kobert ; though they forgot their promises to the 
English after attaining their object.'^ A fact mentioned 
by Ordericus Vitalis illustrates the advantage which 
the government found in this national animosity. 
During the siege of Bridgenorth, a town belonging to 
Robert de Belesme, one of the most turbulent and 
powerful of the Norman barons, by Henry I. in 1102, 
the rest of the nobility deliberated together, and came 
to the conclusion that if the king could expel so distin- 
guished a subject, he would be able to treat them all as 
his servants. They endeavoured therefore to bring 
about a treaty ; but the English part of Henry's army, 
hating Robert de Belesme as a Norman, urged the king 
to proceed with the siege ; which he did, and took the 
castle." 

Unrestrained, therefore, comparatively speaking, by 

the aristocratic principles which influenced 

■i^nny of other feudal countries, the administration ac- 

the Norman ■•■i. i». t-l'^* t 

government, quired^ tone of ngour and arbitrarmess imder 
William the Conqueror, which, though some- 
times perhaps a little mitigated, did not cease during a 
century and a half. For the first three reigns we must 
have recourse to historians ; whose language, though 
vague, and perhaps exaggerated, is too umform and im- 
pressive to leave a doubt of the tyrannical character of 
the government. The intolerable exactions of tribute, 
the rapine of purveyance, the iniquity of royal courts, 
are continually in their mouths. " God sees the wretched 

k W. Malmsbury, p. 120 et 186. R. " Du Chesne, Script Norman, p. 801. 
Hoyeden, p. 461. Qiron. Saxon, p. 194. 



English Const. OF THE NORMAN GOVERNMENT. 319 

people," says the Saxon Chronicler, "most unjustly 
oppressed ; first they are despoiled of their possessions, 
then butchered. This wad a grievous year (1124). 
Whoever had any property lost it by heavy taxes and 
tinjust decrees."" The same ancient chronicle, which 
c^pears to have been continued from time to time in the 
abbey of Peterborough, frequently utters similar notes 
of lamentation. 

From the reign of Stephen, the miseries of which are 
not to my immediate purpose, so far as they its exac- 
proceeded from anarchy and intestine war,° we *'°°®- 
are able to tracethe character of government by exist- 
ing records.^ These, digested by the industrious Madox 
into his History of the Exchequer, give us fer more 
insight into the spirit of the constitution, if we may use 
such a word, than all our monkish chronicles. It was 
not a sanguinary despotism. Henry 11. was a prince 
of remarkable clemency; and none of the Conqueror's 
successors were as grossly tyrannical as himself. But 
the system of rapacious extortion from their subjects 
prevailed to a degree which we should rather expect to 
find among eastern slaves than that high-spirited race of 
Normandy whose renown then filled Europe and Asia. 
The right of wardship was abused by selling the heir 
and his land to the highest bidder. That of marriage 
was carried to a still grosser excess. The kings of 
France indeed claimed the prerogative of forbidding the 
marriage of their vassals' daughters to such persons as 
they thought unfriendly or dangerous to themselves; 
but I am not aware that they ever compelled them to 

•* Chron. SaxoD. p. 228. Non facile any land in cultivation. Never did the 

potest narrari miseria, says Roger de country sufiFer greater evils. If two or 

Hoveden, quam sustlnuit illo tempore three men were seen riding up to a town, 

[circ. ann. 1103] terra Anglorum propter all its inhabitants left it, taking them 

regias exactiones. p. 470. for plunderers. And this lasted, growiug 

*» The following simple picture of that worse and worse, throughout Stephen's 

rrign from the Saxon Chronicle may be reign. Men said openly that Christ and 

worth inserting. " The nobles and his saints were asleep." p. 239. 
bishops built castles, and filled them ^ The earliest record in the Pipe-office 

with devilish and wicked men, and op- is that which Madox, in conformity to 

pressed the people, cruelly torturing the usage of others, cites by the name of 

men for their money. They imposed Magnum Rotulum qninto Stephani.' But 

taxes upon towns, and, when they had in a particular dissertation sutiJoined to 

exhausted them of everything, set them his History of the Exchequer he in- 

ou fire. You might travel a day, and cUnes, though not decisively, to refer this 

not find one man livhig in a town, nor record to the reign of Henry L 
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many, much less that they turned this attribute of 
sovereignty into a means of revenue. But in England, 
women and even men, simply aa tenants in chief, and 
not as wards, fined to the crown for leave to marry 
whom they would, or not to be compelled to marry any 
other.** Towns not only fined for original grants of 
franchises, but for repeated confirmations. The Jews 
paid exorbitant sums for every common right of man- 
idnd, for protection, for justice. In return they were 
sustained against their Christian debtors in demands of 
usury, which superstition and tyranny rendered enor- 
mous.' Men fined for the king's good-will ; or that he 
would remit his anger ; or to have his mediation with 
their adversaries. Many fines seem as it were imposed 
in sport, if we look to tiie cause ; though their extent, 
and the solemnity with which they were recorded, prove 
the humour to have been differently relished by the two 
parties. Thus the bishop of \\ inchester paid a tun of 
good wine for not reminding the king (John) to give a 
girdle to the countess of Albemarle; and Eobert de 
Vaux five best palfreys, that the same king might hold 
his peace about Henry Pinel's wife. Another paid four 
marks for leave to eat (pro licentil comedendi). But 
of all the abuses which deformed the Anglo-Norman 
government, none was so flagitious as the sale of judi- 
cial redress. The king, we are often told, is the fountam 
of justice ; but in those ages it was one which gold alone 
could unseal. Men fined to have right done them ; to 
sue in a certain court ; to implead a certain person ; to 
have restitution of land which they had recovered at 
law.' From the sale of that justice which every citizen 
has a right to demand, it was an easy transition to with- 
hold or deny it. Fines were received for the king's 
help against the adverse suitor ; that is, for perversion 
of justice, or for delay. Sometimes they were paid by 
opposite parties, and, of course, for opposite ends. These 
were called counter-fines; but the money was some- 
times, or as Lord Lyttelton thinks invariably, returned 
to the unsuccessful suitor.* 

^ Madox, c 10. exactions are ^U selected from Madox 

' Id. c. 7. by Hume, Appendix II. ; upon which 

* Id. c 12 and 13. acoount I have gone less into detail than 

The most opposite instances of these would otherwise have been necessary. 
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Among a people imperfectly civilized tlie most out- 
rageous injustice towards individuals may pass General 
without the slightest notice, while in matters *"®^ 
affecting the community the powers of government are 
exceedingly controlled. It becomes therefore an im- 
portant question what prerogative these Norman kings 
were used to exercise in raising money and in general 
legislation. By the prevailing feudal customs the lord 
was entitled to demand a pecuniary aid of his vassals in 
certain cases. These were, in England, to make his 
eldest son a knight, to marry his eldest daughter, and to 
ransom himself from captivity. Accordingly, when such 
circumstances occurred, aids were levied by the crown 
upon its tenants, at the rate of a mark or a pound for 
every knight's fee." These aids, being strictly due in 
the prescribed cases, were taken without requiring the 
consent of parliament. Escuage, which was a commu- 
tation for the personal service of military tenants in 
war, having rather i^ appearance of an indulgence 
than an imposition, might reasonably be levied by the 
king.* It was not till the charter of John that escuage 
became a parliamentary assessment ; the custom of com- 
muting service having then grown general, and the rate 
of commutation being variable. 

None but military tenants could be liable for escuage;'' 
but the inferior subjects of the crown were oppressed by 
tallages. The demesne lands of the king and all royal 
towns were liable to tallage; an imposition far more 
rigorous and irregular than those which fell upon the 
gentry. Tallages were continually raised upon different 
towns during all the Norman reigns without the con- 
sent of parliament, which neither represented them nor 
cared for their interests. The itinerant justices in their 

" Tbe reaxanaUe aid was fixed by the scilicet, vel libram imam; unde militibns 
statute of Westminster I.. 3 Edw. I., stipendiaveldonativasnccedant Mavult 
C. 3«, at twenty shillings for every enim princeps stipendiarios qnkm do- 
knight's fee, and as much for every 20?. mesticos bellicis exponere casibus. Haec 
value of land held by socage. The aid itaque summa, quia nomine scutorum 
pour Mre fitz chevalier migbt be raised lolvitur, scutagium nominatur. Dialogus 
when he entered into his fifteenth year ; de Scaccario, ad flnem. Madox, Hist, 
pour fllle marier, when she reached the Exchequer, p. 26 (edit in folio). 
age of seven. f The tenant in capite was entitled to 

* Fit interdum, ut imminente vel in- be reimbursed what would have been 

forgente in regnum hoetium machina- his escuage by his vassals even if he per- 

Uaae, decemat rex de singulis feodis formed personal service. Madox, c. 16. 
militum snmmam aliquamsolvl,marcam 

VOL. U, Y 
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circuit usually set this tax. Sometimes the tallage was 
assessed in gross upon a town, and collected by the 
burgesses: sometimes indiyidually at the judgment of 
the justices. There was an appeal £rom an excessive 
assessment to the barons of ilie exchequer. Inferior 
lords might tallage their own tenants and demesne 
towns, though not, it seems, without the king's per- 
mission." Customs upon the import and export of mer- 
chandise, of which the prisage of wine, that is, a right 
of taking two casks out of each vessel, seems the most 
material, were immemorially exacted by the^ crown. 
There is no appearance that these originated vfith par- 
liament.* Another tax, extending to aJI the lands of the 
kingdom, was Danegeld, the ship-money of those times. 
This name had been originally given to the tax imposed 
under Ethelred II., in order to raise a tribute exacted 
by the Danes. It was afterwards applied to a perma- 
nent contribution for the public defence against the 
same enemies. But after the Conquest this tax is said 
to have been only occasionally required ; and the latest 
instance on record of its payment is in the 20th of 
Henry IE. Its imposition appears to have been at the 
king's discretion.** 

•flie right of general legislation was undoubtedly 
Right of placed in the king, conjointly with his great 
legtouuon, council,* or, if the expression be thought more 
proper, veith their advice. So little opposition was 
found in these assemblies by the early Norman kings, 
that they gratified their own love of pomp, as well as 
the pride of their barons, by consulting them in eveiy 
important business. But the limits of legislative power 
were extremely indefinite. New laws, like new taxes, 
affecting the communify, required the sanction of that 
assembly which was supposed to represent it ; but there 
was no security for individucds against acts of preroga- 
tive, which we should justly consider as most tyranni<»l. 
Henry 11., the best of these monarchs, banished j&x>m 
England the relations and Mends of Becket, to ^e 

' For the important ful^Ject of tallages, ^ Henr. Hmitingdon, .1. ▼. pi. aos. 

see Madox, c. if. Dialogus de Scaccario, c. 1 1. Madox, c. It. 

* Madox, c 18. Hale's Treatise on Lyttelton's Henry IL voL ii. p. 170. 

the Customs in Haiiprave'a Tracts, voL i. ^ Glanvil, Prologus ad Tractatum de 

p. 116. Cousuetud. 
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niunb^r of four hundred. At another time he sent over 
from Normandy an injunction, that all the kindred of 
those who obeyed a papal interdict should be banished, 
and their estates con^scated.*^ 

The statutes of those reigns do not exhibit to us many 
provisions calculated to maintain piiblic liberty , ^ 
on a broad and general foundation. And al- charters of 
though the laws then enacted have not all been Sdm!*" 
preserved, yet it is unlikely that any of an 
extensively remedial nature should have left no trace of 
their existence. We find, however, what has sometimes 
been called the Magna Charta of William the Conqueror, 
published by Wilkins from a document of considerable 
authority.' We will, enjoin, and grant, says the king, 
that all freemen of our kingdom shall enjoy their lands 
in peace, free from all tallage, and from every unjust 
exaction, so that nothing but their service lawftdly due 
to us shall be demanded at their hands.' The laws of 
the Conqueror, found in Hoveden, are wholly different 
from those in Ingulfas, and are suspected not to have 
escaped considerable interpolation.* It is remarkable 
that no reference is made to this concession of William 
the Conqueror in any subsequent charter. A charter of 
Henry I., the authenticity of which is undisputed, 
though it contains nothing specially expressed but a 
remission of unreasonable reliefs, wardships, and other 
feudal burthen,** proceeds to declare that he gives his 

d Hofveden, p. 496. Lyttelton, voL U. f Volnmns etiam, ac finniter praedpi- 
p. 530. The latter says that this edict urns et concedimos, ut onmea liberi ho- 
rnnst have been ftamed by the king with mines totius monarchia predicti regni 
the advice and assent of his conndl. nostri habeant et teneant terras snas et 
Bat if he means his great conndl, I possessiones suas ben^, et in pace, Uber^ 
cannot suppose that a31 the barons and ab <Hnni exacUcme i^JostA, et ab omni 
tenants in a^ite oonld have been duly tallagio, ita quod nihil ab iis.ezigatur 
summoned to a ooundl held beyond seas, vel capiatur, nisi servitium suum liber- 
Some English barons mif^t doubtless um, quod de Jure nobis Hcere debent, et 
have been with the king, as at Vemeuil ftcere tenentur ; et prout statutum est lis. 
In 1176, where a mixed assembly of et illis a nobis datum et ooncessum Jure 
English and French enacted laws for hsereditario in perpetuum per commune 
both countries. Benedict. Abbas apud condUum totius regni noetri praedictL 
Hume. So at Northampton in 1165 6 Selden, ad Eadmerum. Hody(Trea- 
several Noiman barons voted ; nor is tise on Convocations, p. 249) infers ih>m 
any notice taken of this as irregular, the great alterations visible on the &co 
Fitz Stephen, ibid. So unfixed, or rather of these laws that they were altered from 
unformed, were all constitutional prin- the French original by Olanvil. 
dples. [Notb X.] h Wilkins, p. 234. The accession of 

* [Note XL] Henry inspired hop^ into the English 

y2 
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subjects the laws of Edward the Confessor, with the 
emendations made by his father with consent of his 
barons.* The charter of Stephen not only confirms that 
of his predecessor, but adds, in fuller terms than Henry 
had used, an express concession of the laws and customs 
of Edward.^ Henry II. is silent about these, although 
he repeats the confirmation of his grandfather's charter.* 
The people however had begun to look back to a more 
ancient standard of law. The Norman conquest, and all 
that ensued upon it, had endeared the memory of their 
Saxon government. Its disorders were forgotten, or, 
rather, were less odious to a rude nation, than the 
coercive justice by which they were afterwards re- 
strained." Hence it became the favourite cry to demand 
the laws of Edward the Confessor; and the Normans 
themselves, as they grew dissatisfied with the royal 
administration, fell into these English sentiments." But 



Bftttoi which were not well reallBed. 
His marriage with Matilda. " of the 
flghtfta English kin," is mentioned with 
^)parent pleasure by the Saxon Chroni- 
cler under the year lioa And in a 
fra^nent of a Latin treatise on the 
English laws, praising them with a 
genuine feeling, and probably written in 
tiie earlier purt of Henry's reign, the 
author extols his behaviour towards the 
people, in contrast with that of preoe(Ui^ 
times, and bears explicit testfaucmy to 
the confirmation and amendment of Ed- 
ward's laws by the Conqueror and by 
the reigning king— Qui non solum legem 
regis Eadwardi nobis reddidit, quam 
omni gaudiorumdelectatione siiscepimus, 
sed beati patris ^us onmidationibus 
Toboratam propriis institutionibas ho- 
nestavit See Co<^r on Public Records 
(vol. ii i>. 423), in which very useful 
collection the whole fragment (for the 
first time in Ihigland) is published firom 
a Cottonian manuscript Henry ceased 
not, according to the Saxon Chronicle, to 
lay on many tributes. But it is reason- 
able to suppose that tallages on towns 
$nd on his demesne tenants, at that time 
legal, were reckoned among them. 

i A great Impression is said to have 
been made on the barons confederated 
i^nst John by the production of 
Henry I.'b charter, whereof they had 
been ignorant. Matt Paris, p. 212. 



But this could hardly have been the 
existing charter, for reasons alleged by 
Blackstone. Introduction to Magna 
Charta, p. 6. 

k WilUns, L^es Anglo-Saxon, p. 310. 

™ Id. p. 318. 

* The Seaon Chronicler complains of 
a witenagemott as he calls it, or assizes, 
held at Leicester in 1124, where forty- 
four thieves were hanged, a greater num- 
ber than was ever before known ; it was 
said that many sufTered unjustly, p. 228. 
Mr. Turner translates this differently; 
but, as I coDC/dre, without attending to 
the spirit of the context Hist, of .EngL 
vol. i. p. 1Y4. 

o The disUnetion between the two 
nations was pretty well obliterated at 
the end of Henry IL's leign, as we learn 
from the Dialogue on the Exdiequer, 
then written: jam cohabitantibns An- 
glids et Normannis, et altemtrtkn ux- 
ores dncentibus vel nnbentibus, sic per- 
mixta sunt nationes, ut vix diacemi 
possit hodie, de liberis loquor, ^nis An- 
glicus, quis Normannus sit genere ; ex- 
ceptis duntaxat aacriptitiis qui villani 
dicuntnr, quibus non est libemm obstan- 
tibus dominis suis a sui status conditi<xie 
disoedere. Eapropter pene quicunque 
sic hodie occisus reperitur, ut murdrum 
pnnitur, exceptis his quibus certa sunt 
ut dJximus servllis conditionls indicia, 
p. 26. [Note XII.] 
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what these laws were, or more properly, perhaps, these 
customs subsisting in the Confessor's age, was not very 
distinctly understood.^ So for, however, was clear, that 
the rigorous feudal servitude, the weighty tributes upon 
poorer freemen, had never prevailed before the Con- 
quest. In claiming the laws of Edward the Confessor, 
6ur ancestors meant but the redress of grievances, which 
tradition told them had not always existed. 

It is highly probable, independently of the evidence 
supplied by the charters of Henry I. and his pj^j^^^ j.^ 
two successors, that a sense of oppression had chinaitor' 
long been stimulating the subjects of so arbi- ^f^^^ 
trary a government, before they gave any 
demonstrations of it sufficiently palpable to &id a place 
in history. But there are certainly no instances of 
rebellion, or even, as far as we know, of a constitutional 
resistance in parliament, down to the reign of Kichard I. 
The revolt of the earls of Leicester and Norfolk against 
Henry II., which endangered his throne and compre- 
hended his children with a large part of his barons, 
appears not to have been founded even upon the pretext 
of public grievances. Under Eichard I. something more 
of a national spirit began to show itself. For the king 
having left his chancellor William Longchamp joint 
regent and justiciary with the bishop of Durham during 
his crusade, the foolish insolence of the former, who 
excluded his coadjutor from any share in the adminisr 
tration, provoked every one of the nobility. A conven- 
tion of these, the king's brother placing himself at their 
head, passed a sentence of removal and banishment upon 
the chancellor. Though there might be reason to con- 
ceive that this woiQd not be unpleasing to the king, who 
was already apprized how much Longchamp had abused 
his trust, it was a remarkable assumption of power by 
that assembly, and the earliest authority for a leading 

P Non qoaa tnlit, sed quae observo- queror. Neither of these collections 
▼erit, stiys William of Malmsbury, con- however, can be thou^^t to have any re* 
eeming the Confessor's laws. Those lation to the civil liberty of the sntiJect 
bearing bia name in Lambard and Wil- It has been deemed more rational to sup- 
kins are evidently spurious, though it pose that these longings for Edward's 
may not be easy to fix upon the time laws were rather meant for a mild admi- 
when they were forged. Those found In nistration of government, free from unjust 
Ingulfris. in the French language, are Norman innovations, than any written 
genuine, though translated from Latin,* and definitive system. 
and wext confirmed by William the Oon- 
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principle of our constitation, the responsibility of minis- 
ters to parliament. 

In the succeeding reign of John all the rapacious 
Magna cxactious usual to these Norman kings were 
<^^^ not only redoubled, but mingled with other 
outrages of tyranny still more intolerable.** These too 
were to be endured at the hands of a prince utterly con-- 
temptible for his folly and cowardice. One is surprised 
at the forbearance displayed by the barons, till they 
took up arms at length in that confederacy which ended 
in establishing the Great Charter of Liberties. As this 
was the first effort towards a legal government, so is it 
beyond comparison the most important event in our his- 
tory, except that Kevolution without which its benefits 
would have been rapidly annihilated. The constitution 
of England has indeed no single date from which its 
duration is to be reckoned. The institutions of positive 
law, the far more important changes which time has 
wrought in the order of society, during six hundred 
years subsequent to the Great Charter, have xmdoubtedly 
lessened its direct application to our present circum- 
stances. But it is still the key-stone of JSnglish liberty. • 
All that has since been obtained is little more than as 
confirmation or commentary; and if every subsequent 
law were to be swept away, there would still remain the 
bold features that distinguish a free from a despotic mo- 
narchy. It has been lately the fashion to depreciate 
the value of Magna Charta, as if it had sprung from the 
private ambition of a few selfish barons, and redressed 
only some feudal abuses. It is indeed of little import- 
ance by what motives those who obtained it were guided. 
The real characters of men most distinguished in the 
transactions of that time are not easily determined at 
present. Yet if we bring these ungrateful suspicions .to 
the test, they prove destitute of all reasonable founda- 
tion. An equal distribution of civil rights to all classes 
of freemen forms the peculiar beauty of the charter. In, 
this just solicitude for the people, and in the moderation 
which infringed upon no essential prerogative of the 
monarchy, we may perceive a liberahty and patriotism 

*1 In 1207 John took a seventh of the ed. 1684 But his insults npon the no> 

moveables of lay and spiritual persons, ^bility in debauching their wives and 

conetlB murmurantibns, sed oontradioere daughters were, as nsually happens, tha 

non audentibus. Matt Paris, p. 186, most exasperatUig provocaiiom. 
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very unlike the selfishness which is sometimes rashly 
imputed to those ancient barons. And, as far as we are 
guided by historical testimony, two great men, the 
pillars of our church and state, may be considered as 
entitled beyond the rest to the 0ory of tftis monument ; 
Stephen Langton, archbishop of Canterbury, and Wil- 
liam earl of Pembroke. To their temperate zeal for a 
legal government, England was indebted during that 
critical period for iiie two greatest blessings that patriotic 
statesmen could confer ; the establishment of civil liberty 
upon an immoveable basis, and the preservation of na- 
tional independence under the ancient line of sovereigns, 
which rasher men were about to exchange for the domi- 
nion of France. 

By the Magna Charta of John reliefs were limited to 
a certain sum according to the rank of the tenant, the 
waste committed by guardians in chivahy restrained, 
the disparagement in matrimony of female wards for- 
bidden, and widows secured from compulsory marriage. 
These regulations, extending to the sub-vassals of the 
crown, redressed the worst grievances of every military 
tenant in England. The firamchises of the city of Lon- 
don and of all towns and boroughs were declared invio- 
lable. The freedom of commerce was guaranteed to 
aHen merchants. The Court of Common Pleas, instead 
of following the king's person, was fixed at Westminster. 
The tyranny exercised in the neighbourhood of royal 
forests met with some check, which was further enforced 
by the Charter of Forests under Henry in. 

But the essential clauses of Magna Charta are those 
which protect the personal liberty and property of all 
freemen, by giving security from arbitrary imprison- 
ment and arbitrary spoliation. ** No freeman (says the 
29th chapter of Hemy III.'s charter, which, as the ex- 
isting law, I quote in preference to that of John, the 
variations not being very material) shall be taken or 
imprisoned, or be disseised of his freehold, or liberties, 
or free customs, or be outlawed, or exiled, or any other- 
wise destroyed ; nor will we pass upon him, nor send 
upon him, but by lawful jud^ent of his peers, or by 
, ' the law of the land.' We will sell to no man, we will 

' Nifi per legale Judicium parinm explanations have been offered of the 
Boatfim, vel per legem terras. Several alternative clause, which some have re- 
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not deny or delay to any man, justice or right." It is 
obvious that these words, interpreted by any honest 
court of law, convey an ample security for the two main 
rights of civil society. From the era, therefore, of king 
John's charter," it must have been a clear principle of 
our constitution that no man can be detained in prison 
without trial. Whether courts of justice framed the 
writ of Habeas Corpus in conformity to the spirit of this 
clause, or found it already in their register, it became 
from that era the right of every subject to demand it. 
That writ, rendered more actively remedial by the sta- 
tute of Charles U., but founded upon the broad bcusis of 
Magna Charta, is the principal bulwark of English 
liberty; and if ever temporary circumstances, or the doubt- 
ful plea of political necessity, shall lead men to look on 
its denial with apathy, the most distinguishing charac^ 
teristic of our constitution will be effaced. 

As the clause recited above protects the subject from 
any absoli:^ spoliation of his freehold rights, so others 
restrain the excessive amercements which had an almost 
equally ruinous operation. The magnitude of his offence, 
by the 14th clause of Henry III.'s charter, must be tha 
measure of his fine ; and in every case the contenement (a 
word expressive of chattels necessary to each man's sta- 
tion, as the arms of a gentleman, the merchandise of a 
trader, the plough and waggons of a peasant) was ex- 
empted from seizure. A provision was made in the 
charter of John that no aid or escuage should be im- 
posed, except in the three feudal cases of aid, without 
consent of parliament. And this^was extended to aids 
paid by the city of London, But the clause was ondtted 

ferred to Judgment by default or de- used for et, that I am not wholly free 

murrer— others to the process of attach- from a suspicion that it was so intended 

ment for contempt. Certainly there are in this place. The meaning will be that 

many legal procedures besides trial by no person shall be disseised, kc, except 

Jury, through which a party's goods or upon a lawful cause of acti<» or indict- 

person may be taken. But one may ment found by the verdict of a Jury, 

doubt whether these were in oontem- This really seems as good as any of the 

plation of the firamers of Magna Charta. di^nctive interpretations, but I do not 

In an entry of the charter of 1217 by a offer it with much confidence, 

contemporary hand, preserved in a book But perhaps the best sense of the dis- 

in the town-clerk's ofiloe in Londtm, junctive will be perceived by remember- 

called Liber Custumarum et Regum an- ing that Judicium parlum was general^ 

tiqaorum. a various reading. e< per legem opposed to the combat or the oideaU 

teme, occurs. Blackstone's Charters, which were equally lex terns, 
p. 42. And the word vet is so flrequently 
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in the three charters granted by Henry HI., though 
parliament seem to have acted upon it in most part of 
his reign. It had, however, no reference to tallages 
imposed upon towns without their consent. Fourscore 
years were yet to elapse before the great principle of 
parliamentai^^ taxation was explicitly and absolutely 
recognised. 

• A law which enacts that justice shall neither be sold, 
denied, nor delayed, stamps with in&my that govern- 
ment under which it had become necessary. But from 
the time of the charter, according to Madox, the dis- 
graceM perversions of right, which are upon record in 
the rolls of the exchequer, became less frequent.* 

From this era a new soul was infused into the people 
of England. Her liberties, at the best long in sute of the 
abeyance, became a tangible possession, and J^e"^"""' 
those indefinite aspirations for the laws of Ed- Henry m. 
ward the Confessor were changed into a steady regard 
for the Great Charter. Pass but from the history of 
Boger de Hoveden to that of Matthew Paris, from the 
second Henry to the third, Mid judge whether the vio- 
•torious struggle had not excited an energy of public 
spirit to which the nation was before a stranger. The 
strong man, in the suMime language of Milton, was 
aroused from sleep, and shook his invincible locks. 
Tyranny, indeed, and injustice will, by all historians 
not absolutely servile, be noted with moral reprobation ; 
but never shall we find in the English writers of the 
twelfth century that assertion of positive and national 
rights which distinguishes those of the next age, and 
particularly the monk of St. Alban's. From his prolix 
history we may collect three material propositions as to 
the state of the English constitution during the long 
reign of Henry III. ; a prince to whom the epithet of 
worthless seems best appH^ble ; and who, without com- 
mitting any flagrant crimes, was at once insincere, ill- 
judging, and pusillanimous. The intervention of such 
a reigu was a very fortunate circumstance for public 
liberty, which might possibly have been crushed in its 
infancy if an Edward had immediately succeeded to the 
throne of Jphn, 

Hist of Exchequer, a 12. 
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1. The Great Charter was always considered as a 
fundamental law. But yet it was supposed to acquire 
additional security by frequent confirmation. Tlus it 
received, with some not inconsiderable variation, in the 
first, second, and ninth years of Henry's reign. The 
last of these is in our present statute-book, and has never 
received any alterations ; but Sir E. Coke reckons thirty- 
two instances wherein it has been solemnly ratified. 
Several of these were durmg the reign of Hemy III., 
and were invariably purchased by the grant of a sub- 
sidy.' This prudent accommodation of parliament to 
the circumstances of their age not only made the law 
itself appear more inviolable, but established that cor- 
respondence between supply and redress which for some 
centuries was the balancenspring of our constitution. 
The charter, indeed, was often grossly violated by their 
administration. Even Hubert de Burgh, of whom his- 
tory speaks more favourably than of Henry's later 
favourites, though a faithful servant of the crown, seems, 
as is too often &e case with such men, to have thought 
the king's honour and interest concerned in maintaining 
an unlimited prerogative." The government was, how 
ever, much worse administered after his fall. From the 
great difficulty of compeUii^ the king to observe the 
boundaries of law, the English clergy^ to whom we are 
much indebted for their zeal in behalf of liberty during 
this reign, devised means of binding his conscience and 
terrifying his imagination by religious sanctions* The 
solemn excommimication, accompanied with the most 
awful threats, pronounced against the violators of Magna 
Charta, is well known from our common histories. The 
king was a paxty to this ceremony, and svore to observe 
the charter. But Henry III., though a veiy devout 
person, had his ovm notions as to the validity of an oath 
that affected his power, and indeed passed his life in a 
series of perjuries. According to the creed of that age, 
a papal d^pensation might annul any prior engagement ; 
and he was generally on sufficiently good terms with 
Eome to obtain such an indulgence. 

2. Though the prohibition of levying aids or escuages 
without consent of parliament had been omjtted in all 

t Matt Pax\B, p. 373. *" Id. p. 384. 
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Henry's charters, yet neither one nor the other seem in 
feet to have been exacted at discretion throughout his 
reign. On the contrary, the barons frequently refused 
the aids, or rather subsidies, which his prodigality was 
always demanding. Indeed it would probably have 
been impossible for the king, however frugal, stripped 
as he was of so many lucrative though oppressive pre- 
rogatives by the Great Charter, to support me expendi- 
ture of government from his own resources. Tallages 
on his demesnes, and especially on the rich and ill- 
affected city of London, he imposed without scruple; 
but it does not appear ithat he ever pretended to a right 
of general taxation. We may therefore take it for 
granted that the clause in John's charter, though not 
expressly renewed, was still considered as of binding 
force. The king was often put to great inconvenience 
by the refusal of supply ; and at one time was reduced 
to sell his plate and jewels, which the citizens of London 
buying, he was provoked to exclaim with envious spite 
against their riches, which he had not been able to 
exhaust.' 

3. The power of granting money must of course imply 
the power of withholding it; yet this has sometimes 
been littl^ more than a nominal privilege. But in this 
reign the English parliament exercised their right of 
re^sal, or, what was much better, of conditional assent. 
Great discontent was expressed at the demand of a sub- 
sidy in 1237 ; and the king alleging that he had ex- 
pended a great deal of money on his sister's marriage 
with the emperor, and also upon his own, the barons 
answered that he had not taken their advice in those 
affairs, nor ought they to share the punishment of acts 
of imprudence they had not committed.' In 1241, a 
subsidy having been demanded for the war in Poitou, 
the barons drew up a remonstrance, enumerating all the 
grants they had made on former occasions^ but always 
on condition that the imposition should not be turned 
intb precedent. Their last subsidy, it appears, had been 
paid into the hands of four barons, who were to expend 

* M. Puis, p. 6501 poenaa partidpes, qui ftierant a culpi 

J Qaod hec omnia slDe oonsillo flde> immuiies. p. 367. 
litzm giioram faoerat^ nee debuerant esse 
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it at their discretion for the benefit of the king and 
kingdom;' an early instance of parliamentary control 
over public expenditure. On a similar demand in 1244 
the king was answered by complaints against the viola- 
tion of the charter, the waste of former subsidies, and 
the maladministration of his servants.' Finally the 
barons positively refused any money; and he extorted 
1500 marks from the city of London. Some years after- 
wards they declared their readiness to burtben them- 
selves more than ever if they coidd secure the observ- 
ance of the charter ; and requested that the justiciary, 
chancellor, and treasurer might be appointed with 
consent of parliament, according, as they asserted, to 
ancient custom, and might hold their offices during good 
behaviour.* 

Forty years of mutual dissatisfeustion had elapsed, 
when a signal act of Heniy's improvidence brought on 
a crisis which endangered his throne. Innocent IV., 
out of mere animosity against the femiily of Frederic 11., 
left no means untried to raise up a competitor for the 
crown of Naples, which Manfred had occupied. Bichard 
eail of Cornwall having been prudent enough to decline 
this speculation, the pope offered to support Henry's 
second son, prince Edmund. Tempted by such a pros- 
pect, the silly king involved himself in irretrievable 
embarrassments by prosecuting an • enterprise which 
could not possibly be advantageous to Ikigland, and 
upon which he entered without the advice of his parlia- 

* M. P&ris, p. 515. ' seal fh)m him in 1236, he reftued to 

* Id. p. 563, 572. MaUhew PUls'i give it up, aUeging that, having ra. 
langoage is particalarly unooorUy: rex oeiyed it in the geneial oonncil of the 
com instantissim^, ne dicam impuden- kingdom, he could not resign it without 
tlssim^, aaxilium pecnniare ab lis iteram the same authority, p. 363. And the 
postularet, toties Insi et lUusi, contra- parliament of 1248 complained that the 
dixerunt ei imanimiter et uno ore in king had not followed the stepe of his 
facie. predecessors in appointing these three 

b De conmmni tensilio regni, sicut ab great ofiQcers by their consent p. 646. 

antiqno conauetum et Justum. p. lis. What had been In fact the practice of 

Thia was not so great an encroachment former kingi I do not know ; but*it is 

as it may appear. Ralph de Neville, not likely to have been such as they 

bishop of Chichester, had been made represent Henry, however, had named 

chancellor in 1223, assensn totins regpi ; the archbishop of York to the regency of 

itaque scilicet ut non deponeretur ab ^us the kingdom during his absence beyond 

sigilli custodift nisi totiiia regni ordi« seas in 1242, de consilio omnium comitnm 

nante consensu et consilio. p. 266. Ac- et banmum nostrorum et omnium fide- 

cordingly, the king demanding the great limn nostrorum. Rymer, t i. p. 400. 
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mont. Destitute hiiuself of money, he was compelled 
to throw the expense of this jiew crusade upon the 
pope ; but the assistance of Borne was never gratuitous, 
and Henry actually pledged his kingdom for the money 
which she might expend in a war for her advantage and 
his own.*' He did not even want the efErcmtery to tell 
parliament in 1267, introducing his son Edmimd as king 
of Sicily, that they were bound for the repayment of 
14,000 marks wiih interest. The pope had also, in 
furtherance of the Neapolitan project, conferred upon 
Henry the tithes of all benefices in England, as well as 
the first fiiiits of such as should be vacant.** Such a 
concession drew upon the king the implacable resent- 
ment of his clergy, already complaining of the cowardice 
or connivance that had during all his reign exposed 
them to the shameless exactions of Bome. Henry had 
now indeed cause to regret his precipitancy. Alexander 
lY., the reigning pontiif, threatened him not only with 
a revocation of &e grant to his son, but with an excom.- 
munication and general interdict, if the money advanced 
on his account should not be immediately repaid,' and 
a Boman agent explained the demand to a parliament 
assembled in London. The sum required was so enor 
mous, we are told, that it struck all the hearers with 
astonishment and horror. The nobility of the realm 
were indignant to think that one man's supine folly 
should thus bring them to ruin.' Who can deny that 
measures beyond the ordinary course of the constitution 
were necessary to control so prodigal and injudicious a 
sovereign ? Accordingly the barons insisted that twenty- 
four persons should be nominated, half by the king and 
half by themselves, to reform the state of the kingdom. 
These were appointed on the meeting of the parliament 
at Oxford, after a prorogation. 

The seven years that followed are a revolutionary 
period, the events of which we do not find satisfactorily 

* Rjmer, t. i. p. 771. ilhistrtttion from docomentB in Ryme^'s 
d p. 813. collection. 

* p. 632. This inanspicloTu nego- f Quantitas pecnnise ad tantam ascen- 
tiation for Sicily, wliich is not alto- dit sinnmam, ut stnporem simnl et hor- 
getiier nnlike that of James I. about rorem in auribns generaret andientium. 
the Spanish match, in its folly, bad Doloit igitur nobilitas regni, se uniiis 
success, and the dissatisfaction it occa- hominis ita confundi supinft simplicitate. 
tfioned at home, receives a good deal of M. Paris, p. 827. 
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explained by the bistorians of the time.* A king divested 
of prerogatives by his people soon appears even to them- 
selves an injured party. And, as the baronial oligarchy 
acted with that arbiirary temper which is never par- 
doned in a government that has an air of nsnrpation 
about it, the royalists began to gain ground, chiefly 
through the defection of some who had joined in the 
original limitations imposed on the crown, usually called 
the provisions of Oxford. An ambitious man, confident 
in his talents and popularity, ventured to display too 
marked a superiority above his fellows in the same 
cause. But neither his character nor the battles of 
Lewes and Evesham fall strictly within the limits of a 
constitutional history. It is however important to ob- 
serve, that, even in the moment of success, Henry TIT, 
did not presume to revoke any part of the Great Charter. 
His victory had been achieved by the arms of the Eng- 
lish nobility, who had, generally speaking, concurred 
in the former measures against his government, and 
whose opposition to the earl of Leicester's usurpation 
was compatible with a steady attachment to constitu- 
tional liberty.** 

The opinions of eminent lawyers are undoubtedly, 

where legislative or judicial authorities fiail, 
of ?h?pi^* the best evidence that can be adduced in con- 
rogative stitutional history. It will therefore be satis- 
BractoiL^™ factory to select a few passages from Bracton, 

himself a judge at the end of Henry m.'s 
reign, by which the limitations of prerogative by law 
will clearly appear to have been fully established. " The 
king," says he, ** must not be subject to any man, but 
to God and the law ; for the law makes him king. Let 
the king therefore give to the law what the law gives to 
him, dominion and power; for there is no king where 
will, and not law, bears rule." * " The king (in another 
place) can do nothing on earth, being the minister of 

? The best aooount of the provisioiis sonal quarrel with Montfort had over^ 

of Oxford in 1260 and the circumstances thrown the baronial oligarchy, wrote to 

connected with them is found in the the king in 1267, nt provisicmes Ozcniiie 

Burton Ajonals. 2 Gale, XV Scriptores, teneri faciat per r^num suum, et ut pro- 

p. 407. Many of these provisions were missa sibi apud Evesham de facto com^ 

afterwards enacted in the statute of pleret. Matt. Paris, p. 850. 

Marlebridge. i I. i. c 8. 

h The earl of Gloucester, whose per- 
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Grod, but what he can do by law ; nor is what is said 
(in the Pandects) any objection, that whatever the 
prince pleases shall be law ; because by the words that- 
follow in that text it appears to design not any mere 
will of the prince, but that which is established by the 
advice of his councillors, the king giving his authority, 
and deliberation being had upon it." ^ This passage is 
tindoubtedly a misrepresentation of the famous lex regia, 
which has ever been interpreted to convey the unlimited 
power of the people to their emperors." But the very 
circumstance of so perverted a gloss put upon this text 
is a proof that no other doctrine could be admitted in 
the law of England. In another passage Bracton reckons 
as superior to the king, ** not oidy God and the law, by 
which he is made king, but his court of earls and barons ; 
for the former (comites) are so styled as associates of 
the king, and whoever has an associate has a master ; ■ 
so that, if the king were without a bridle, that is, the 
law, they ought to put a bridle upon him." • Several 
other passages in Bracton might be produced to the 
same import ; but these are sufficient to demonstrate the' 
important fact that, however extensive or even indefi- 
nite might be the royal prerogative in the days of Henry 
in., the law was already its superior, itself but made 
part of the law, and was incompetent to overthrow it.^ 
It is true that in this very reign the practice of dispens- 
ing with statutes by a non-obstante was introduced*, in 
imitation of th,e papal dispensations.*^ But this preroga- 
tive could only be exerted within certain limits, and, 
however pernicious it may be justly thought, was, when 

k LIU. c9. These words are nearly writ beginning— PrcBotjje Henry regi 

copied firom Glanvil's introdnction to his Anglice. Bracton, however, expressly 

treatise. asserts the contrary, as Mr. Allen owns, 

■" See Selden ad Fletam, p. 1046. so that we may reckon this rather douht- 

^ This means, I suppose, that he who fuL Bracton has some remarkable words 

acts with the consent of others mnst be which I have omitted to quote : after he 

in some degree restrained by them, bat has broadly asserted that the king has 

it is ill expressed. no superior but God, and that no remedy 

^ 1. ii. c. 16. can be had by law against him, he pro- 

' P Allen has pointed out that the king oeeds : Nisi sit qui dicat, quod univer- 

might have been sued in Ills own courts, sitas regni et baronagium suum hoc 

like one of his subjects, until the reign fiscere debeant et possint in cUria ipsius 

of Edward L, who introduced the me- regis. By curia we must here under- 

fhod of suing by petition of right ; and stand parliament, and not the law-courts, 

in the Year Book of Edward HI. one <» M. Paris, p. YOl. 
of the Judges says that he has seen a 
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tiiUB nnderstocMl and defined, not, strictly speakmg, 
incompatible with the legislative sovereignty of par- 
liament. 

In conformity with the system of France and other 
The King's feudal Countries, there was one standing coun- 
^•^^ oil, which assisted the kings of England in the 
collection and management of their revenue, the admi- 
nistration of justice to suitors, and the despatch of all 
public business. This was styled the King's Court, 
and held in his palace, or wherever he was personally 
present. It was composed of the great officers; the 
chief justiciary,' the chancellor, the constable, marshal, 
chamberlain, steward, and treasurer, with any others 
whom the king might appoint. Of this great court 
there was, as it seems, from the b^inning, a particular 
branch, in which all niatters , relating to the revenue 

were exclusively transacted. This, though 
Excheqoer! composcd of th« samc persous, yet, being held 

in a different part of the palace, and for dif- 
ferent business, was distinguished from the king's court 
by the name of the Exchequer ; a separation which 
became complete when civil pleas were decided and 
judgments recorded in this second court.* 

' The chief justiciary was the greatest Matthew Paris, who has misled l^)elinaa 
sal^ect in England. Besides presiding in his Glossary; bnt the tnith appears 
in the king's court axid in the Exchequer, from Hubert's uiswer to the articles of 
he was originally, by virtue of his office, charge against him, and from a record in 
the regent of the kingdom during the Madox's Hist of Exch. c 21, note A, 
abseoice of the sovereign, which, till the wherein the earl of P^nbr<^e is named 
loss of Normandy, occurred very fre- rector regis et regni, and Hubert de 
quently. Writs, at such times, ran in Burgh Justiciary. In 1241 the arch- 
his name, and were tested by him. bishop of York was appointed to the re- 
Madox, Hist of Excheq. p. 16. His ap- gency during Henry's absence in Poitou, 
pointment uptm these tempcurary occa- without the titte of justiciary. Rymer, 
sions was expressed, ad custodiendum t L p. 410. Still the office was so con- 
loco nostro terram nostram Anglise et siderable that the barons who met in the 
pacem regni nostri ; and all persons were Oxford pfo-liament of 1258 insisted that 
ei^Joined to obey him tanquam Justitiario the justiciary should be annually choeen 
nostro. Rymer, t L p. 181. Sometimes, with their approbation. But the subse- 
however, the king issued his own writ quent successes of Henry prevented this 
de ultra mare. T^e first time when the being established, and Edward I. dis* 
dignity ot this office was impaired was continued the office altogether, 
at the death of John, when the justiciary, ' For much information about the 
Hubert de Burgh, being besieged in Curia Regis, and especially this branch 
■Dover Castie, those who proclaimed of it the student of our constitutional 
Henry IIL at Gloucester constituted the history should have recourse to Madox's 
earl of Pembroke governor of the king History of the Exchequer, and to ihA 
an4 kingdom, Hubert still retdning his Dialogus de Scaccario* written in the 
office. This is erroneously stated by time of Henry IL by RichaTd bishq) of 
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It is probable tbat in the age next after the Conquest 
few causes in which the crown had no interest were car- 
ried before the royal tribunals; every man finding a 
readier course of justice in the manor or county to which 
he belonged.' But by degrees this supreme jurisdiction 
became more familiar ; and, as it seemed less liable to 
partiality or intimidation than the provincial courts, 
suitors grew willing to submit to its expensiveness and 
inconvenience. It was obviously the interest of the 
king's court to give such equity and steadiness to its 
decisions as might encourage this disposition. Nothing 
could be more advantageous to the king's authority, nor, 
what perhaps was more immediately regarded, to his 
revenue, since a fine was always paid for leave to plead 
in his court, or to remove thither a cause commenced 
below. But because few, comparatively speaking, could 
have recourse to so distant a tribunal as that of the 
king's court, and perhaps also on account of the attach- 
nient which the English felt to their ancient right of 
trial by the neighbouring freeholders, Henry ijostitution 
II. established itinerant justices to decide civil of justiees 
and criminal pleas vnthin each county." This ^ '^'^* 
excellent institution is referred by some to the twenty- 
second year of that prince ; but Madox traces it several 
•years h^erj' We have owed to it the uniformity of 
oiir comipjo^ law, which would otherwise have been 
■ split, like th^t of France, into a multitude of local cus- 
ioipos ; and we still owe to it the assurance, which is felt 
by the poorest and most remote inhabitant of England, 
that his right' is weighed by the same incorrupt and 
acute understanding upon which the decision of the 
highest questions is reposed. The justices of assize 
seem originally to have gone their circuits annually ; 
and as part of their duty was to set tallages upon royal 

Ely, fhongb ccnnmonly ascribed to Ger- Ixmis VI., who half a century before had 

vase of Tilbury. This treatise he will introduced a similar regulation in his 

find sul^oined to Madox's work. [Note domains. Hist of Henry U. vol ii. 

Xm.] p. 206. Justices in eyre, or, as we now 

t Omnis causa terminetur comitatu, call them, of assise, were sometimes oom- 

vel hundredo, vel haUmoto socam haben* missioned in the reign of Henry L 

Hum. Leges Henr. I. c. 9. Hardy's Introduction to Close Rolls. 

" Dialogus de Scawcario, p. 38. They do not appear to have gone their 

* Hist of Exchequer, c. iii. Lord circuits regularly before 22 Hen. IL 

I^telton thinks that this institution (1176.) 

may have been adopted in imitation of 

VOX*. U. 2 
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towns, and superintend the collection of the revenue, 
we may be certain that there could be no long interval. 
This annual visitation was expressly confirmed by the 
twelfth section of Magna Charta, which provides also 
that no assize of novel disseisin, or mort d'ancestor, 
should be taken except in the shire where the lands in 
controversy lay. Hence this clause stood opposed on 
the one hand to the encroachments of the king's court, 
which might otherwise, by drawing pleas of land to 
itself, have defeated the suitor's right to a jury from the 
vicinage ; and on the other, to those of the feudal aris- 
tocracy, who hated any interference of the crown to 
chastise their violations of law, or control their own 
jurisdiction. Accordingly, while the confederacy of 
barons against Henry III. was in its full power, an 
attempt was made to prevent the regular circuits of the 
judges.J^ 

Long after the separation of the exchequer from the 
The court king's court, another branch was detached for 
of^nMnon the dccision of private suits. This had its begin- 
ning, in Madox's opinion, as early as the reign 
of Kichard I.* But it was completely established by 
Magna Charta. " Common Pleas," it is said in the four- 
teenth clause, *' shall not follow our court, but be held 
in some certain place." Thus was formed the Court of 
Common Bench at Westminster, with full, and, strictly 
speaking, exclusive jurisdiction over all civil disputes, 
where neither the king's interest, nor any matter savour- 
ing of a criminal nature, was concerned. For of such 
disputes neither the court of king's bench, nor that of 
exchequer, can take cognizance, except by means of a 
legal fiction, which, in the one case, supposes an act of 
force, and, in the other, a debt to the crown. 

The principal officers of state, who had originally 

y Josticiarii regis Angliffi, qui dicnntnr the chief justiciary of England mi^t 

itineris, missi Herfordiam pro suo exe- preside in the two courts, as well as in 

quendo officio repelluntur, allegantibus the exchequer. After the erection of the 

his qui regi adversabantur, ipsos contrii Common Bench the style of the superior 

formam provisionum Oxonise nuper £m> court began to alter. It ceased by de- 

tarum venisse. Ohron. Nic. Trivet. a.d. grees to be called the king's court Pleas 

1260. I forget where I found this quo- were said to be held coram rege, or 

tation. coram rege ubicunque Aierit And thus 

* Hist, of Exchequer, c. 19. Justices the court of king's bench was formed 

of the bench are mentioned several years out of the remains of the ancient curia 

beloie Magna Charta. But Madox thinks regis. 
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been effective membeis of the king's court, began to 
withdraw from it, after this separation into three origin of 
courts of justice, and left their places to regular the com- 
lawyers ; though the treasurer and chancellor ™**° ^* 
of the exchequer have still seats on the equity side of 
that court, a vestige of its ancient constitution. It 
would indeed have been difficult for men bred in camps 
or palaces to fulfil the ordinary functions of judicature 
under such a system of law as had grown up. in Eng- 
land. The rules of legal decision, among a rude people, 
are always very simple ; not serving much to guide, far 
less to control, the feelings of natural equity. Such 
were those which prevailed among the Anglo-Saxons; 
requiring no subtler intellect, or deeper learning, than 
the earl or sheriff at the head of Tiis county-court might 
be expected to possess. But a great change was wrought 
in about a century after the Conquest. Our English 
lawyers, prone to magnify the antiquity, like the other 
merits of their system, are apt to carry up the date of 
the common law, till, like the pedigree of an illustrious 
family, it loses itself in the obscurity of ancient time. 
Even Sir Matthew Hale does not hesitate to say that its 
origin is as undiscoverable as that of the Nile. But 
though some features of the common law may be distin- 
guishable in Saxon times, while our limited knowledge 
prevents us from assigning many of its peculiarities to 
any determinable period, yet the general character and 
most essential parts of the system were of much later 
growth. The laws of the Anglo-Saxon kings, Madox 
truly observes, are as different from those collected by 
Glanvil as the laws of two different nations. The pecu- 
niary compositions for crimes, especially for homicide, 
which run through the Anglo-Saxon code down to the 
laws ascribed to Henry I.,' are not mentioned by Glan- 
vil. Death seems to have been the regular punishment 
of murder, as well as robbery. Though the investiga- 
tion by means of ordeal was not disused in his time,^ yet 

• C. TO. already convicted by the verdict of a Jury. 

b A citizen of Londcm, suspected of If they escaped in this purgation, yet. in 

murder, having failed in the ordeal of cases of murder, they were banished the 

cold water, was hanged by order of Henry realm. Wilkins, Leges Anglo-Soxen. 

II., though he offered 600 marks to save p. 330. Ordeals were abolished about 

his life. Hoveden, p. 666. It appears as the beginning of Henry IIL's rt;ign. 
if the ordeal were permitted to persons 

z2 
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trial by combat, of which we find no instance before the 
Conquest,' was evidently preferred. Under the Saxon 
government, suits appear to have commenced, even be- 
fore the king, by verbal or written complaint ; at least, 
no trace remains of the original writ, the foundation of 
our civil procedure." The descent of lands before the 
Conquest was according to the custom of gavelkind, or 
equal partition among the children;* in the age of 
Henry I. the eldest son took the principal fief to his own 
share ; * in that of Glanvil he inherited all the lands held 
by knight service ; but the descent of socage lands de- 
pended on the particular custom of the estate. By the 
Saxon laws, upon the death of the son without issue, the 
fother inherited ; ' by ouj common law, he is absolutely, 
and in every case, excluded. Lands were, in general, 
devisable by testament before the Conquest ; but not in 
the time of Henry II., except by particular custom. 
These are sufficient samples of the differences between 
our Saxon and Norman jurisprudence ; but the distinct 
character of the two will strike more forcibly every one 
who peruses successively the laws published by Wilkins, 
and the treatise ascribed to Glanvil. The former re- 
semble the barbaric codes of the continent, and the capi- 
tularies of Charlemagne and his fiunily, minute to an 
excess in apportioning punishments, but sparing and 
indefinite in treating of civil rights; while the other, 
copious, discriminating, and technical, displays the cha- 
racteristics, as well as unfolds the principles, of English 
law. It is difficult to assert anything decisively as to 
the period between the Conquest and the reign of 
Henry 11., which presents fewer materials for legal his- 
tory than the preceding age ; but the treatise denomi- 
nated the Laws of Henry I., compiled at the soonest 
about the end of Stephen's* reign,* bears so much of a 
Saxon character, that I shotdd be inclined to ascribe our 
present common law to a date, so far as it is capable of 
any date, not much antecedent to the publication of 
Glanvil.** At the same time, since no kind of evidence 

<" Hickes, Dissert. EpistoL p. S. h Mafloz, Hist of Ezch. p. 122, edit. 

d Leges Gulielmi, p. 225. 1711. Lord Lyttelton, voL IL p. 267, 

" Leges Henr. L c. 7a has given reasons for supposing that 

f Ibid. Glanvil was not the author of this 

« The Decretom of Gratian Is qnotco treatise, Init some clerk under his di* 

in this treatise, which was not pnblisheC rection. 

in Italy till 116L 
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attests any sudden and radical change in the jurispru- 
dence of England, the question must be considered aa 
left in great obscurity. Perhaps it might be reasonable 
to conjecture that the treatise call^ Leges Henrici 
Primi contains the ancient usages still prevailing in the 
inferior jurisdictions, and that of Glanvil the rules esta- 
blished by the Norman lawyers of the king's court, 
which would of course acquire a general recognition 
and efficacy, in consequence of the institution of jus- 
tices holding their assises periodically throughout the 
country. 

The capacity of deciding legal controversies was now 
only to be found in men who had devoted them- 
selves to that peculiar study; and a race of SHef^ 
such men arose, whose eagerness and even en- **f,^®j?^* 
thusiasm in the profession of the law were sti- ^ 
mulated by the self-complacency of intellectual dexterity 
in threading its intricate and thorny mazes. The Nor- 
mans are noted in their own coimtry for a shrewd and 
litigious temper, which may have given a character to 
our courts of justice in early times. Something too of 
that excessive subtlety, and that preference of technical 
to rational principles, * which runs through our system, 
may be imputed to the scholastic philosophy, which waa 
in vogue during the same period, and is marked by the 
same features. But we have just reason to boast of the 
leeuiing causes of these defects; an adherence to fixed 
rules, and a jealousy of judicial discretion, which have 
in no country, I believe, been carried to such a length. 
Hence precedents of adjudged cases, becoming autho- 
rities for the future, have been constantly noted, and 
form indeed almost the sole ground of argument in ques- 
tions of mere law. But these authorities being fre- 
quently imreasonable and inconsistent, partly from the 
infirmity of all human reason, paaH:ly from the imperfect 
manner in which a number of unwarranted and incorrect 
reporters have handed them down, later judges grew 
anxious to elude by impalpable distinctions what they 
did not venture to overturn. In some instances this 
evasive skiU has been applied to acts of the legislature. 
Those who are moderately conversant with the history 
of our law will easily trace other circumstances that 
have co-operated in producing that technical and subtle 
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systeni which regulates ihe cotiTse of real property. 
For as that formed almost the whole of our aacient 
jurisprudence, it is there that we must seek its original 
character. But much of the same spirit pervades every 
part of the law. No tribunals of a civilized people ever 
borrowed so little, even of illustration, from the writings 
of philosophers, or from the institutions of other coun- 
tries. Hence law has been studied, in general, rather 
as an art than a science, with more solicitude to know 
its rules and distinctions than to perceive their applica- 
tion to that for which all rules of law ought to have 
been established, the maintenance of public and private 
rights. Nor is there any reading more jejune and un- 
profitable to a philosophical mind than that of our 
ancient law-books. Later times have introduced other 
inconveniences, till the vast extent and multiplicity of 
our laws have become a practical evil of serious import- 
ance, and an evil which, between the timidity of the 
legislature on the one hand, and the selfish views of 
practitioners on the other, is likely to reach, in no long 
period, an intolerable excess. Deterred by an interested 
clamour against innovation from abrogating what is use- 
less, simplifying what is complex, or determining what 
is doubtful, and always more inclined to stave off an 
immediate difficulty by some patchwork scheme of modi- 
fications and suspensions than to consult for posterity 
in the comprehensive spirit of legal philosophy, we 
accumulate statute upon statute, and precedent upon 
precedent, till no industry can acquire, nor any intellect 
digest, the mass of learning that grows upon the panting 
student ; and our jurisprudence seems not imlikely to be 
simplified in the worst and least honourable manner, a 
tacit agreement of ignorance among its professors. 
Much indeed has already gone into desuetude within 
the last century, and is known only as an occult science 
by a small number of adepts. We are thus gradually 
approaching the crisis of a necessaiy reformation, when 
our' laws, l^e those of Rome, must be cast into the cru- 
cible. It would be a disgrace to the nineteenth century, 
if England could not find her Tribonian.* 

t Whitelocke. just after the Restore- great bigness." The volume ! What 
tion, complains tliat " Now the volmne would he have said to the monstront 
of our sUtutes is grown or swelled to a birth of a volmne trienniaUy. filled with 
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This establishment of a legal system, which must be 
considered as complete at the end of Henry ni.*8 reign, 
when the imwritten usages of the common law as well 
as the forms and precedents of the courts were digested 
into the great work of Bracton, might, in some respects, 
conduce to the security of public freedom. For, how- 
ever highly the prerogative might be strained, it was 
incorporated with the law, and treated with the same 
distinguished and argumentative subtlety as every other 
part of it. Whatever things, therefore, it was asserted 
that the king might do, it was a necessary implication 
that there were other things which he could not do; 
else it were vain to specify the former. It is not 
meant to press this too far ; since undoubtedly the bias 
of lawyers towards the prerogative was sometimes too 
discernible. But the sweeping maxims of absolute 
power, which servile judges and churchmen taught the 
Tudor and Stuart princes, seem to have made no progress 
under the Flantagenet line. 

Whatever may be thought of the effect which the 
study of the law had upon the rights of the 
subject, it conduced materially to the security ri^t^f^e 
of good order by ascertaining the hereditary SiSS<jL*^ 
succession of the crown. Five kings out of 
seven that followed William the Conqueror were 
usurpers, according at least to modem notions. Of these, 
Stephen alone encountered any serious opposition upon 
that ground ; and with respect to him, it must be remem- 
bered that all the barons, himself included, had solemnly 

lawB profesatog to be the deliberate work laws to be Increased ; for thereby liti- 

of the legislature, which every sul^t is gation will be increased likewise. It 

SQppoeed to read, remember, and under- were a work worthy of a parliament, and 

stand ( The excellent sense of the follow- cannot be done otherwise, to cause a re- 

ing sentences firom the same passage may view of all oar statutes, to repeal such 

well excuse me for quoting them, and, as they shall Judge inconvenient to re- 

pertiape, in this age of bigoted averseness main in force ; to confirm those whidi 

to innovation, I have need of some apo- they shall think fit to stand, and those 

logy for what I have ventured to say in several statutes which are confased, some 

the text ** I remember the opinion of a repugnant to others, many touching the 

wise and learned statesman and lawyer same matters, to be reduced into cer- 

(the chancellor Oxenstiem), that multi- tainty, all of one sut^ect into one statute, 

plicity of written laws do but distract the that perspicuity and clearness may ap- 

Jndges, and render the law less certain; pear in our written laws, which at this 

that where the law sets due and dear day few students or sages can find in 

bounds betwixt the prerogative royal and theno." Whitelocke's Commentary on 

the righto of the people, and gives remedy Parliamentary Writ, voL i. p. 409. 
In private causes, there needs no more 
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sworn to maintain the succession of Matilda. Henry II. 
procured a parliamentary settlement of tlie crown upon 
his eldest and second sons ; a strong presumption that 
their hereditary right was not absolutely secure.^ A 
mixed notion of right and choice in fact prevailed as to 
the succession of every European monarchy. The ooro* 
nation oath and the form of popular consent then re- 
quired were considered as more material, at least to 
perfect a title, than we deem them at present. They 
gave seisin, as it were, of the crown, and, in cases of 
disputed pretensions, had a sort of judicial ef&cacy. The 
Chronicle of Dunstable s4ys, concerning Kiohard I., that 
he was ** elevated to the throne by hereditary right, 
after a solemn election by the clergy and people:"" 
words that indicate the current principles of that age. 
It is to be observed, however, that Bichard took upon 
him the exercise of royal prerogatives without waiting 
for his coronation." The succession of John has cer- 
tainly passed in modem times for an usurpation. I do 
not find that it was considered as such by his own con- 
temporaries on this side of the Channel. The question 
of inheritance between an imcle and the son of his 
deceased elder brother was yet unsettled, as we learn 
from Glanvil, even in private succession.^ In the case 
of sovereignties, which were sometimes contended to 
require diiferent rules from ordinary patrimonies, it was, 
and continued long to be, the most imcertain point in 
public law. ^John's pretension§i to the crown might 
therefore be such as the English were justified in admit- 
ting, especially as his reversionary title seems to have 
been acknowledged in the reign of his brother Eichard.''* 
If indeed we may place reliance on Matthew Paris, 
archbishop Hubert, on this occasion, declared in the 
most explicit terms that the crown was elective, giving 
even to the blood royal no other preference than their 
merit might challenge.** Carte rejects this as a fiction of 
the historian ; and it is certainly a strain far beyond the 
constitution, which, both before and after the Conquest, 
had invariably limited the throne to one royal stock, 

k Lyttelton, vol. ii. p. 14. " GuL Neubrlgensis, I. iv. c I. 

™ Id. p. 42. Haereditario jure promo- « GUnvil, 1. vli. c 3. 

rendns in regnum, post deri et populi P Hoveden, p. 702. 

iolennem electionem. <» p. 165. 
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though not strictly to its nearest branch. In a charter 
of the first year of his reign, John calls himself king, 
"by hereditary right, and through the consent and 
favour of the church and people."' 

It is deserving of remark, that, during the rebellions 
against this prince and his son Henry III., not a syllable 
was breathed in fevour of Eleanor, Arthur's sister, who, 
if the present rules of succession had been established, 
was the undoubted heiress of his right. The barons 
c}iose rather to call in the aid of Louis, with scarcely 
a shade of title, though with much better means of 
maintaining himself. One shoxdd think that men whose 
fathers had been in the field for Matilda could make no 
difficulty about female succession. But I doubt whe- 
ther, notwithstanding that precedent, the crown of Eng- 
land was universally acknowledged to be capable of 
descending to a female heir. Great averseness had been 
shown by the nobility of Henry I. to his proposal of 
settling the kingdom on his daughter.* And from a 
remarkable passage which I shall produce in a note, it 
appears that even in the reign of Edward III. the suc- 
cession was supposed to be confined to the male Hue.* 

At length, about the middle of the thirteenth century, 
the lawyers applied to the crown the same strict prin- 
ciples of descent which regulate a private inheritance. 
Edward I. was proclaimed immediately upon his father's 
death, though absent in Sicily. Something however of 
the old principle may be traced in this proclamation, 
issued in his name by the guardians of the realm, where 
he asserts the crown of England "to have devolved 
upon him by hereditary succession and the will of his 



' Jnre hareditario, et mediante tarn hcrit the kingdom; and if he die leaving 

deri et populi consensu et &vore. Gur- a dau^ter only, Edward or his heir shall 

don on Parliaments, p. 139. make sudi provision for her as helongi 

• Lyttelton, voL i. p. 162. to the daughter of a king. Rymer, t v. 

t This is intimated by the treaty made p. 114. It may be inferred from this 

In 1339 for a marriage between the eldest instmment that, in Edward's intention, 

•on of Edward III. and the duke of Bra- if not by the constitution, the Salic law 

bantfs daughter. Edward therein pro- was to regulate the succession of the 

mises that, if his sob should die before English crown. This law, it must be 

him. leaving male issue, he will procure remembered, he was compelled to admit 

the consent of hig barons, nobles, and in his claim on the kingdom of France, 

cities rthat is. of parliament; nobles though with a certain modification which 

here meaning knights, if the word has gave a pretext of title to himselt 
any distinct sense), for such issue to in- 
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nobles."" These last words were omitted in the procla- 
mation of Edward 11. ;* since whose time the crown has 
been absolutely hereditary. The coronation oath, and 
the recognition of the people at that solemnity, are 
formalities which convey no right either to the sove- 
reign or the people, though they may testify the duties 
of each.' 

I cannot conclude the present chapter without observ- 
EngUsh iiig o^® ™c>st prominent and characteristic dis- 
gentrydea- tinction between the constitution of England 
excuLiU and that of every other coiyitry in Europe ; I 
privileges, mean its refusal of civil privileges to the lower 
mobility, or those whom we denominate the gentry. In 
France, in Spain, in Germany, wherever in short we 
look, the appellations of nobleman and gentleman have 
been strictly synonymous. Those entitled to bear them 
by descent, by tenure of land, by office or royal creation, 
have formed a class distinguished by privileges inherent 
in their blood from ordinary freemen. Marriage with 
noble families, or the purchase of military fiefe, or the 
participation of many civil offices, were, more or less, 
interdicted to the commons of France and the empire. 
Of these restrictions, nothing, or next to nothing, vroa 
ever known in England. The law has never taken 
notice of gentlemen.' From the reign of Heniy HE. at 

** Ad no8 regni gnbemacalom sac* not born gentlemen for kni^^ts of the 

oeasione luereditarift, ac procemm r^nl shire. Mnch lees shooid I have thoof^t 

voluntate, et fidelitate nobis praestltft sit of noticing, if it had not been sngsested 

devolutum. Brady (History of England, as an ol^ection, the provision of tbe 

VOL iL Appendix, p. i) expounds pro- statute of Merton, t^t gnardians in 

oerum voluntate to mean willingness, chivalry shall not marry their wards to 

not will ; as mnch as to say. they acted villeins or burgesses, to their dispamge- 

readily and without command. But in ment Wherever the distinctions of rank 

all probability it was intended to save and property are felt in the customs of 

the usual form of consent society, such marriages will be deemed 

,* Rymer, t iii. p. 1. Walsingham, unequal; and it was to obviate tbe 

however, a8serts.that Edward II. ascended tyranny of feudal superiors who com* 

the throne non tarn jure haereditarioqukm pelled their wards to accept a mean 

nnanimi assensu procerum et magnatum. alliance, or to forfeit its price, that fl»<* 

p. 95. Perhaps we should omit the word provision of the statute was made. Bat 

rum, and he mig^t intend to say that the this does not affect the proposition I had 

king had not only his hereditary title, maintained as to the legcU equality of 

but the free consent of his barons. oommimerB, any more than a report of a 

y [Note XIV.] Master In Chancery at the prese«t day, 

* It is hardly worth while, even for the that a proposed marriage for a waid of 

sake of obviating cavils, to notice as an the court was unequal to what her sta- 

exception the statute of 23 H. VL c. 14, tion in society appeared to daim, would 

prohibiting the election of any who were invalidate the same propoeition. 
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« 
least, the legal equality of all ranks below the peerage 
was, to every essential purpose, as complete as at pre- 
sent. Compare two writers nearly contemporary, Brac- 
ton with Beaumanoir, and mark how the customs of 
England are distinguishable in this respect. The 
Frenchman ranges the people xmder three divisions, the 
noble, the free, and the servile ; our countryman has no 
generic class, but freedom and viUenage.' No restraint 
seems ever to have lain upon marriage ; nor have the 
children even of a peer been ever deemed to lose any 
privilege by his union with a commoner. The purchase 
of lands held by knight- service was always open to all 
freemen. A few privileges indeed were confined to 
those who had Received knighthood.^ But, upon the 
whole, there was a virtual equality of rights among all 
the commoners of England. What is most particular is, 
that the peerage itself imparts no privilege except to its 
actual possessor. In every other country the descend- 
ants of nobles cannot but themselves be noble, because 
their nobility is the immediate consequence of their 
birth. But though we commonly say that the blood of 
a peer is ennobled, yet this expression seems hardly 
accurate, and fitter for heralds than lawyers ; since in 
truth noticing confers nobility but the actual descent of 
a peerage. The sons of peers, as we well know, are 
commoners, and totally destitute of any legal right be- 
yond a barren precedence. 

There is no part, nerhaps, of our constitution so ad- 
mirable as this equdnty of civil rights; this ismomia^ 
which the philosophers of ancient Greece only hoped to 
find in democratical government." From the begmning 
our law has been no respecter of persons. It screens 
not the gentleman of ancient lineage from the judgment 
of an ordinary jury, nor from ignominious pimishment. 
It confers not, it never did confer, those imjust immu- 
nities from public burthens, which the superior orders 
arrogated to tiliemselves upon the continent. Thus, while 
the privileges of our peers, as hereditary legislators of a 

* Beaumanoir, c 46. Bracton, L 1. vocate of democracy, in the disctuslcm of 

c 6. forms ot government which Herodotus 

b See for these, Selden's Titles of (Thalia, c 80) has put into the months 

Honour, vol. iii. p. 806. of three Persian satraps, after the mnr- 

<^ UJ^Oos apxov, irpSnov fiiv owojua der of Smerdis ; a scene conceived in the 

jriAAtoTov l^ci, Urovofiiav, says the ad- spirit of ComeiUe. 
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free people, are incomparably more valuable and dig- 
nified in their nature, they are far less invidious in their 
exercise than those of any other nobility in Europe. It 
is, I am firmly persuaded, to this peculiarly democra- 
tical character of the English monarchy, that we are in- 
debted for its long permanence, its regular improvement, 
and its present vigour. It is a singular, a providential 
circumstance, that, in an age when the gradual march 
of civilization and commerce was so little foreseen, our 
ancestors, deviating from the usages of neighbouring 
coimtries, should, as if deliberately, have guarded against 
that expansive force which, in bursting through ob- 
stacles improvidently opposed, has scattered havoc over 
Europe. 4 

TMs tendency to civil equality in the English law 
Caoses of niay, I think, be ascribed to several concurrent 
Mttra^eE ^^^®^- -^ *^® ^^ place the feudal institu- 
Maong ee- ^^^^ were far less military in England than 
England, ^p^j^ ^j^^ continent. From the time of Henry 
II. the escuage, or pecuniary commutation for personal 
service, became almost imiversal. The armies of our 
kings were composed of hired troops, great part of whom 
certainly were knights and gentlemen, but who, serving 
for pay, and not by virtue of their birth or tenure, pre- 
served nothing of the feudal character. It was not, 
however, so much for the ends of national as of private 
warfare, that the relation of lord and vassal was oon- 
trived. The right which every Jparon in France pos- 
sessed of redressing his own wrongs and those of his 
tenants by arms rendered their connexion strictly loili- 
tary. But we read very little of private wars in Eng- 
land. Notwithstanding some passages in Glanvil, which 
certainly appear to admit their legality, it is not easy to 
reconcile tfcas with the general tenour of our laws.* 
They must always have been a breach of the king's 
peace, which our Saxon lawgivers were perpetually 
striving to preserve, and which the Conqueror and his 
sons more effectually maintained.' Nor can we trace 

d I have modified this passage in con. other feudal cormtries in respect of pri- 

sequence of the Just animadversion of a vate warfare. [Note XV.] 

periodical critic In the first edition 1 ' The penalties imposed on breach^ 

had stated too strongly the difference of the peace, in Wilkins' Anglo-Saxon 

which I still believe to have existed Laws, are too numerous to be particalarly 

between the customs of England and inserted. One remarkable passage in 
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many instanoes (some we perhaps may) of actual hosti- 
lities among the nobility of En^and after the Conquest, 
except during such an anarchy as the reign of Stephen 
or the minority of Henry III. Acts of outrage and 
spoliatidh were indeed very frequent. The statute of 
Marlebridge, soon after the baronial wars of Henry III., 
speaks of the disseisins that had taken place during i^Q late 
^turbances ; ' and thirty-five verdicts are said to have 
been given at one court of assise against Foulkes de 
Breaute, a notorious partisan, who commanded some 
foreign mercenaries at the beginning of Hhe same reign :« 
but Siese are faint resemblances of that widenspreading 
devastation which the nobles of France and Germany 
were* entitled to carry among their neighbours. The 
most prominent instance perhaps of what may be deemed 
a private war arose out of a contention between the earls 
of Gloucester and Hereford, in the reign of Edward I., 
during which acts of extraordinary violence were perpe- 
trated ; but, far from its having passed for lawM, these 
powerful nobles were both committed to prison, and 
paid heavy fines.** Thus the tenure of knight-service 
was not in effect much more peculiarly connected with 
the profession of arms than that of socage. There was 
nothing in the former condition to generate that high 
self-estimation which military habits inspire. On the 
contrary, the burthensome incidents of tenure in chi- 
valry rendered socage the more advantageous, though 
less honourable of the two. 

In the next place, we must ascribe a good deal of 
efficacy to the old Saxon principles that survived the 
conquest of William and infused themselves into our 
common law. A respectable class of free socagers, 
having, in general, full rights of alienating their lands, 
and holding them probably at a small certain rent fix)m 
the lord of the manor, frequently occur in Domesday 

Domesday appears, by mentioning a legal and bom fhelr houses, nntll the corpse 

custom of private feuds in an individual should be interred, whidi was to take 

manor, and there only among Welsh- place by noon on the morrow of his 

men, to afford an inference that it was death. Of this plunder the king had a 

an anomaly. In the royal manor of Ar- third part, and the rest they kept for 

chenfeld in Herefordshire, if one Welsh- themselves.— p. 179. 

man kills another, it was a custom for ( Stat 52 H. m. 

the relations of the slain to assemble and 8 Matt. Paris, p. 771. 

plonier the murderer and his kindred. h BoU ParL vol. 1. p. 7a 
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Book. Though, as I have already observed, these were 
derived from the superior and more fortunate Anglo- 
Saxon ceorls, they were perfectly exempt from all marks 
of villenage both as to tiieir, persons and estates. Most 
have derived their name from the Saxon 5oc, which sig- 
nifies a franchise, especially one of jurisdiction,* and 
they undoubtedly were suitors to the court-baron of the 
lord, to whose soc, or right of justice, they belonged. 
They were consequently judges in civil causes, deter- 
mined before the manerial tribunal." Such privileges 



i It now appears strange to me that 
I could ever have given the preference 
to Bracton's derivation of socage from 
docdecharue. The word sokeman, which 
occurs so often in Domesday, is con- 
tinually coupled with toca, a franchise 
or right of jurisdiction belonging to the 
lord, whose tenant, or rather suitor, the 
sokeman is described to be. <SSw; is an 
idle and improbable etymology; espe- 
cially as at the time when sokemau was 
most in use there was hardly a word of 
a French root in the language. Soc is 
plainly derived from «eco, and therefore 
cannot pass for a Teutonic word. 

1 once thought the etymology of Brac- 
ton and Lyttelton curiously illustrated 
by a passage in Blomefleld's Hist, of 
Norfolk, vol. iii. p. 638 (folio). In the 
manor of Cawston a man with a brazen 
baud holding a ploughshare was carried 
before the steward as a sign that it was 
held by socage of the duchy of Lan- 
caster. 

k The feudal courts, if under that name 
we include those of landholders having 
grants of soc, sac, infangthef, &c., from 
the crown, had originally a Jurisdiction 
exclusive of the county and hundred. 
The Laws of Henry I., a treatise of great 
authority as a contemporary expositi<Hi 
of the law of England in the middle of 
the twelfth century, just before the great 
thou^ silent revolution which brou^t 
in the Norman Jurisprudence, bear 
abundant witness to the territorial courts, 
collateral to and independent of those of 
the sheriff. Other proofs are easily fur- 
nished for a later period. Vide Chron. 
Jocelyn de Brakelonde, et alia. 

It is nevertheless true that territorial 
Jurisdiction was never so extensive as in 
governments of a mor^ aristocratical 



character, either in criminal or civil c 
1. In the laws ascribed to Henry L it is 
said that all great offences could only be 
tried in the king's court, or by his com- 
mission, c. 10. Olanvil distingnislifts the 
criminal pleas, which could only be deter* 
mined before the king's Judges, fr(»n those 
which belong to the sheriff. Treason, 
murder, robbery, and rape were of the 
former class ; theft of the latter. L xiv. 
The criminal jurisdiction of the sheriff is 
entirely taken away by Magna Charts, 
c 11. Sir E. Coke says the territorial 
franchises of infangthief and outfaugthief 
"had some continuance afterwards, but 
either by this act, or per desnetudinem, 
for inconvenience, these franchises within 
manors are antiquated and gone." 2 InsL « 
p. 31. The statute hardly seems to reach 
them; and they were certainly both 
claimed and exercised as late as the 
reign of Edward I. Blomefield men- 
tions two instances, both in 1285, where 
executions for felony took place by the 
sentence of a court-baron. In these 
cases the lord's privilege was called in 
question at the assises, by which means 
we learn the transaction ; it is very pro- 
bable that similar executions occurred in 
manors where the Jurisdiction was not 
disputed. Hist of Norfolk, voL i. p. 313; 
voL iiL p. 60. Felonies are now cog- 
nizable in the greater part of boroughs; 
though it is usual, except in the most 
considerable {Places, to remit such m are 
not within benefit of clergy to the Jus- 
tices of gaol delivery on their circuit. 
This Jurisdiction, however, is given, or 
presumed to be given, by special charier, 
and perfectly distinct from that whi<^ 
was feudal and territoriaL Of the latter 
some vestiges appear to remain in par- 
ticular liberties, as for example the Soke 
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set them greatly above the roturiers or censiers of 
France. They were all Englishmen, and their tenure 
strictly English ; which seems to have given it credit in 
the eyes of our lawyers, when the name of Englishman 
was affected even by those of Norman descent, and the 
laws of Edward the Confessor became the universal de- 
mand. Certainly Glanvil, and still more Bracton, treat 
the tenure in free socage with great respect. And we 
have reason to think that this class of freeholders was 
very numerous even before the reign of Edward I. 

But, lastly, the change which took place in the con- 
stitution of parliament consummated the degradation, 
if we must use the word, of the lower nobility : I mean, 
not so much their attendance by representation instead 
of personal summons, as their election by the whole, 
body of freeholders, and their separation, along with 
citizens and burgesses, from the house of peers. These 
changes will Ml imder consideration in the following 
chapter. 

of Peterborougb ; but most, if not all, of a suit for lands, in any state of its pro> 

these local franchises have fallen, by right gress before judgment, into the county 

or custom, into the hands of justices of- court or that of the king. The statute 

the peace. A territorial privUege some- of Maxlebridge took away aU appellant 

what analogous to criminal jurisdiction, jurisdiction of the superior lord, for false 

but considerably more oppressive, was judgment in the manerial court of his 

that of private gaols. At the parliament tenant, and thus aimed another blow at 

of Merton, 1237, the lords requested to the feudal connexion. 52 H. III. c 19. 

have their own prison for trespasses 3. The lords of the counties palatine of 

upon their parks and ponds, which the Chester and Durham, and the Royal 

king refused. Stat Merton, a 11. But fi-anchise of Ely, had not only a capital 

several lords eiijoyed this as a particular jurisdiction in criminal cases, but an 

franchise ; whidi is saved by the statute exclusive cognizance of civil suits ; the 

5 H. IV. c 10, directing justices of the former still is retained by the bishops of 

peace to imprison no man, except in the Durham and Ely, though much f^om of 

common gaoL 2. The dvil jurisdiction its ancient extent by an act of Henry 

of the court-baron was rendered insignl- VIII. (27 H. VIII. c. 24), and adminis- 

ficant, not only by its limitation in per- tered by the king's justices of assise ; the 

tonal suits to debts or damages not ex- bishops or their deputies being put only 

ceeding forty shillings, but by the writs on the footing of ordinary justices of the 

of toU and jwne, which at once removed peace. Id. s. 20. 
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NOTES TO CHAPTEE Vni. 

(PaBTS I. AND n.) 

Note L Page 270. 

These seven princes enumerated by Bede have been 
.called Bretwaldas, and they have, by late historians, 
been advanced to higher importance and to a different 
kind of power than, as it appears to me, there is any 
suflScient grotmd to bestow on them. But as I have 
gone more fully into this subject in a paper published 
in the 32nd volume of the ' Archaeologia,' I shall con- 
tent myself with giving the most material parts of what 
will there be found. 

Bede is the original witness for the seven monarchs 
who before his time had enjoyed a preponderance over 
the Anglo-Saxons south of the Humber:^" Qui cunctis 
australibus gentis Anglorum provinciis, quae Humbrse 
fluvio et contiguis ei terminis sequestrantur a Boreali- 
bus, imperarunt." (Hist. Eccl. lib. ii. c. 5.) The four 
first-named had no authoriiy over Northumbria ; but the 
last three being sovereigns of that kingdom, their sway 
would include the whole of England. 

The Saxon Chronicle, under the reign of i^bert, says 
that he was the eighth who had a dominion over Britain ; 
using the remarkable word Bretwalda, which is found 
nowhere else. This, by its root xjocddan, a Saxon verb, 
to rule (whence our word loield), implies a ruler of Bri- 
tain or the Britons. The Cnronicle then copies the 
enumeration of the other seven in Bede, with a little 
abri^ment. The kings mentioned by Bede are JQUi or 
Ella, foimder of the kingdom of the South-Saxons, about 
477 r Ceaulin, of Wessex, after the interval of nearly a 
century ; Ethelbert, of Kent, the first Christian king ; 
Redwald, of East Anglia; after him iliree Northxun- 
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brian kings in succession, Edwin, Oswald, Oswin. We 
have, therefore, suflBicient testimony that before the 
middle of the seventh century four kings, from four 
Anglo-Saxon kingdoms, had, at intervals of time, become 
superior to the rest ; excepting, however, the Northum- 
brians, whom Bede distinguishes, and whose subjection 
to a southern prince does not appear at all probable. 
None, therefore, of these could well have been called 
Bretwalda, or ruler of the Britons, while not even his 
own countrymen were wholly under his sway. 

We nbw come to three Northumbrian kings, Edwin, 
Oswald, and Oswin, who ruled, in Bede's language, 
with greater power than the preceding, over «dl the 
inhabitants of Britain, both English and British, with 
the sole exception of the men of Kent. This he reports 
in another place with respect to Edwin, the first North- 
umbrian c<Mivert to Christianiiy ; whose worldly power, 
he says, increased so much that, what no English sove- 
reign had done before, he extended his dominion to the 
furthest bounds of Britain, whether inhabited by Eng- 
lish or by Britons. (Hist. Eccl. lib. ii. c. 9.) I>r. Lin- 
gard has pointed out a remarkable confirmation of this 
testimoiiy of Bede in a Life of St. Columba, published by 
the Bollandists. He names Cuminius, a contemporary 
writer, as the author of this Life ; but I find that these 
writers give several reasons for doubting whether it be 
his. The words are as follow: — ** Oswaldum regem, 
in procinctu belli castra metatum, et in papilione supra 
pulvillum dormientem allocutus est, et ad bellum pro- 
cedere jussit. Processit et secuta est victoria ; reversus- 
que postea totius Britanniaa imperator ordinatus a Deo, 
et tota incredula gens baptizata est." (Acta Sanctorum, 
Jun. 23.) This passage, on account of the uncertainiy 
of the author's age, might not appear sufficient. But 
this anonymous Life of Columba is chiefly taken from 
that by Adamnan, written about 700 ; and in that Life we 
find tiie important expression about Oswald — " totius 
BritanniflB imperator ordinatus a Deo." We have, there- 
fore, here probably a distinct recognition of the Saxon 
-word Bretwalda ; for what else could answer to emperor 
of Britain? And, as far as I know, it is the only one 
that exists. It seems more likely that Adamnan refers 
to a distinct title bestowed on Oswald by his subjects, 
VOL. u. 2 a 
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than that he means to assert as a fe^ct that he truly ruled 
over all Britain. This is not very credible, notwith- 
standing the langu£^e of Bede, who loves to amplify the 
power of fovoiirite monarchs. For though it may be 
admitted that these Northumbrian kings enjoyed at 
times a preponderance ovet the other Anglo-Saxon 
principalities, we know that both Edwin and Oswald 
lost their lives in great defeats by Penda of Mercia. 
Nor were the Stratticluyd Britons in any permanent 
subjection. The name of Bretwalda, as applied to these 
three kings, though not so absurd as to make it incre- 
dible that they assumed it, asserts an untruth. 

It is, however, at all events plain from history that 
they obtained their superiority by force ; and we may 
probably believe the same of the four earlier kings 
enumerated by Bede. An elective dignity, such as is 
now sometimes supposed, cannot be presumed in the 
absence of every semblance of evidence, and against ma- 
nifest probability. What appearance do we find of a 
federal union among the kites and crows, as Milton 
calls them, of the Heptarchy? What but the law of 
the strongest coidd have kept these rapacipus and rest- 
less warriors &om tearing the vitals of ^eir common 
country? The influence of Christianity in effecting a 
comparative civilization, and producing a sense of poli- 
tical as well as religious xmity, had not yet been felt. 

Mercia took the place of Northumberland as the 
leading kingdom of the Heptarchy in the eighth cen- 
tury. Even before Bede brought his Ecclesiastical 
History to a close, in 731, Ethelbald of Mercia had be- 
come paramount over the southern kingdoms ; certainly 
more so than any of the first four who are called by 
the Saxon Chronicler Bretwaldas. ** Et hse omnes pro- 
vincisB cseterseque australes ad confimium usque Hym brae 
fluminis cum suis queeque regibus, Merciorum regi 
Ethelbaldo subjectsB sunt." (Hist. Eccl. v. 23.) In a 
charter of Ethelbald he styles himself—** non solum 
Mercensium sed et universarum provinciarum quse com- 
muni vocabulo dicuntur Suthangli divina largiente 
gratia rex," (Codex Ang.-Sax. Edplom. i. 96; vide 
etiam IPO, 107.) Offa, his successor, retained great 
part of this ascendency, and in his charters sometimes 
styles himself ** rex Anglorum," sometimes ** rex Mer- 
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ciomm simtilque aliaruni circnmquaque nationum." (lb. 
162, 166, 167, et alibi,) It is impossible to define the 
subordination of the southern kingdoms, but we cannot 
reasonably imagine it to have been less than they paid 
in the sixth century to Ceaulin and Ethelbert. Yet to 
these potent sovereigns the Saxon Chronicle does not 
give the name Bretwalda, nor a place in the list of 
British rulers. It copies Bede in tms passage servilely, 
without regard to events which had occurred since the 
termination of his history. 

I am, however, inclined to believe, combining the 
passage in Adamnan with this less explicitly worded of 
the Saxon Chronicle, that the three Northumbrian 
kings, having been victorious in war and paramount 
over the minor kingdoms, were reaUy designated, at 
least among their own subjects, by the name Bretwalda, 
or ruler of Britain, and totius BritannisB imperator. 
The assumption of so pompous a title is characteristic of 
the vaunting tone which continued to increase down to 
the Conquest. We may, therefore, admit as probable 
that Oswald of Northumbria in the seventh century, as 
well as his. father Edwin and his son Oswin, took the 
appellation of Bretwalda to indicate the supremacy they 
had obtained, not only over Mercia and the other king- 
doms of their countrymen, but, by dint of successful in- 
vasions, over the Strathcluyd Britons and the Scots 
beyond the Forth. I still entertain the greatest doubts, 
to say no more, whether this title was ever applied to 
any but these Northumbrian kings. It would have 
been manifestly ridiculous, too ridiculous, one would 
think, even for Anglo-Saxon grandiloquence, to confer 
it on the first four in Bede*s list ; and if it expressed an 
acknowledged supremacy over the whole nation, why 
was it never assumed in the eighth century ? 

We do not derive much additional information from 
later historians. Florence of Worcester, who usually 
copies the Saxon Chronicle, merely in this instance 
transcribes the text of Bede with more exactness than 
that had done: he neither repeats nor translates the 
word Bretwalda. Henry of Huntingdon, after repeating 
the passage in Bede, adds Egbert to the seven kings 
therein mentioned, calling him " rex et monarcha 
totius BritannisB," doubtless as a translation of the word 

2a2 
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Bretwalda in the Saxon Clironiole; subjoining the 
names of Alfred and Edgar as ninth and tenth in the 
list. Egbert, he says, was eighth of ten kings remark- 
able for their bravery and power (fortissimonun) who 
have reigned in England. It is strange that Edward 
the Elder, Athelstan, and Edred are passed oyer. 

Hapin was the first who broached the theory of an 
elective Bretwalda, possessing a sort of monarchioal 
supremacy in the constitution of the Heptarchy ; some- 
thing like, as he says, the dignity of stadtholder of the 
Netherlands. It was taken up in later times by Turner, 
Lingaid, Palgrave, and Lappenbei^. But for this there 
is certainly no evidence whatever ; nor do I perceive in 
it anything but the very reverse of probability, especi- 
ally in the earlier instances. With what we read in 
Bede we may be content, confirmed as with respect to a 
Northumbrian sovereign it appears to be by the Life 
of Columba; and the plain history will be no more 
than this — ^that four princes from among the southern 
Anglo-Saxon kingdoms, at different times obtained, pro- 
bably by force, a superiority over the rest ; that after- 
wards three Northumbrian kings united a similar supre- 
macy with the government of their own dominions ; and 
that, having been successful in reducing the Britons of the 
north and also the Scots into subjection, they assumed 
the title of Bretwalda, or ruler of Britain. This title 
was not taken by any later kings, though some in the 
eighth century were very powerfol in England; nor 
did it attract much attention, since we find the word 
only once employed by an historian, and never in a 
chapter. The consequence I shoidd draw is, that too 
great prominence has been given to the appellation, and 
undue inferences sometimes derived from it, by the 
eminent writers above mentioned. 



Note n. Page 272. 

The reduction of all England under a single sovereign 
was accomplished by Edward the Elder, who may, there- 
fore, be reckoned the founder of our monarchy more 
justly than Egbert. The five Danish towns, as they wero 
called, Leicester, Lincoln, Stamford, Derby, and Not- 
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tingham, had been l)roiight under the obedience of his 
gaUant sister -^thelfleda, to whom Alfred had intrusted 
the viceroyaliy of Mercia. Edward himself subdued the 
Danes of East Anglia and Northumberland. In 922 " the 
kings of the NorSi Welsh sought him to be their lord." 
And in 924 " chose him for father and lord, the king of 
the Scots and the whole nation of the Scots, and Kegnald, 
aifd the son of Eadulf, and all those who dwell in 
Northumberland, as well English as Danes and Northmen 
and others, and also the king of the Strathcluyd Britons, 
and all the Strathcluyd Britons." (Sax. Chronicle.) 

Edward died next year ; of his son iEthelstan it is said 
that ** he ruled all the kings who were in this island ; 
first, Howel king of West Welsh, and Constantine king 
of the Soots, and Uwen king of the Gwentian (Silurian) 
people, and Ealdred son of Ealdalf of Bamborough, and 
they confirmed the peace by pledge and by oaths at the 
place which is called Eamot, on the fourth of the Ides of 
July; and they renounced all idolatry, and after that 
submitted to him in peace." (Id. a.d. 926.) 

From this time a striking change is remarkable in 
the style of our kings. Edward, of whom we have no 
extant charters after these great submissions of the native 
princes, calls himself only Angul-Saxonum rex. But in 
those of Athelstan, such as are reputed genuine (for the 
tone is still more pompous in some marked by Mr. 
Kemble with an asterisk), we meet, as early as 927, with 
" totius Britannise monarchus, rex, rector, or basileus;" 
" totius Britannias solio sublimatus ;" and other phrases 
of insylar sovereignty. (Codex Diplom. vol. ii. passim; 
vol. V. 198.) What has been attributed to the imaginary 
Bretwaldas, belonged truly to the kings of the tenih 
century. And the grandiloquence of their titles is some- 
times almost ridiculous. They affected particularly that 
of Basileus as something more imperial than king, and 
less easily understood. Edwy and Edgar are remarkable 
for this pomp, which shows itself also in the spurious 
charters of older kings. But Edmund and Edred with 
more truth and simplicity had generally denominated 
themselves " rex Anglorum, ceeterorumque in circuitu 
persistentium gubemator et rector." (Codex Diplom. 
vol. ii. passim,) An expression which was retained some- 
times by Edgar. And though these exceedingly pompous 
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phrases seem to have become less frequent in the next 
century, we find *' totius Albionis rex," and equivalent 
terms, in all the charters of Edward the Confessor.' 

But looking from these charters, where our kin^ 
asserted what they pleased, to the actual truth, it may 
be inquired whe&er Wales and Scotland were reaUy 
subject, and in what degree, to the self-styled Basileus 
at Winchester. This is a debatable land, which, «as 
merely historical antiquities are for from being the object 
of this work, I shall leave to national prejudice or philo- 
sophical impartiality. Edgar, it may be mentioned, in 
a celebrated charter, dated in 964, asserts his conquest 
of Dublin and great part of Ireland : — ** Mihi autem con- 
cessit propitia divinitas cum Anglorum imperio omnia 
regna insularum oceani cum suis ferocissimis regibus 
usque Norwegiam, maximamqile partem HibemisB cum 
SU& nobilissim& civitate Dublinia Anglorum regno subju- 
gare ; quos etiam omnes meis imperiis colla subdere, Dei 
fevente gratis, coegi." (Codex Diplom. ii. 404.) No 
historian mentions any conquest or even expedition of 
this kind. Sir Francis Palgrave (ii. 258) thinks the 
charter ** does not contain any expression which can give 
rise to suspicion ; and its tenor is entirely consistent with 
history :" meaning, I presume, that the silence of history 
is no contradiction. Mr. Kemble, however, marks it 
with an asterisk. I will mention here that an excellent 
summary of Anglo-Saxon history, from the earliest times 
to the Conquest, has been drawn up by Sir F. Palgrave, 
in the second voliune of the Bise and Ph)gress of the 
English Commonwealth. 



NoteIII. Page 277. 

The proper division of freemen was into eorls and 
ceorls: geeorle — geceorle; geeorlische — ^ge ceorlische ; 
occur in several Anglo-Saxon texts. The division cor- 
responds to the phrase *' gentle and simple" of later 

* *< As a geueral role it may be ob- from the latter half of that oentory pe- 

served that before the tenth century the dantry and absonlity straggle for the 

proem is comparatively simple; that mastery." KembLe's IntroductioQ to 

aboQt that time the inflnence of the By- voL U. p. z. 
santine court began to be felt ; and that 
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times. Palgrave (p. 1 1) agrees with this. Yet in another 
place (vol. ii. p. 362) he says, •* It certainly designated 
a person of noble race. This is the form in which it is 
employed in the laws of Ethelbert. The earl and the 
churl are put in opposition to each other as the two 
extremes of society. I cannot assent to this ; the second 
thoughts of my learned friend I like less ihsm the first. 
It* seems like saying men and women are the extremes 
of humanity, or odd and even of number. What was in 
the middle ? ^ Mr. Kemble, in his Glossary to Beowulf, 
explains eorl by virfortis, pugil vir ; and proceeds thus : — 
^* Eorl is not atitle, as with us, any more than heom . . . 
We may safely look upon the origin of earl, as a title of 
rank, to be the same as that of the comites, who, according 
to Tacitus, especially attached themselves to any dis- 
tinguished chief. That these fiddes became under a 
warlike prince something more important than the early 
constitution of our tribes contemplated, is natural, and 
is moreover proved by history, and they laid the foimda- 
tions of that system which recognises the king as the 
fountain of honour. In the later Anglo-Saxon constitu- 
tion, ealdorman was a prince, a governor of a country 
or small kingd()m, suihregultLs ; he was a constitutional 
officer ; the earl was not an officer at aU, though after- 
wards the government of counties came to be intrusted 
to him ; at first, if he had a beneficium or feud at all, it 
was a horse, or rings, or arms ; afterwards lands. This 
appears constantly in Beowulf, and requires no farther 
remark." A speech indeed ascribed to Withred king of 
Kent, in 696, by the Saxon Chronicle, would prove earls 
to have been superior to aldermen in that early age. 
But the foi^ery seems too gross to impose on any one. 
Ceorl, in Beowulf, is a man, vir ; it is sometimes a hus- 
band ; a woman is said ceorlian, t. e, viro se adjungere. 

Dr. I^ingard has clearly apprehended, and that long 
before Mr. Kemble's publication, the distrilmtive character 
of the words eorl and ceorl. *' Among the Anglo-Saxons 
the free population was divided into the eorl and ceorl, 

b An eftrller writer has fallen Into the the lowest description of freemen, to 

same mistake, which should be corrected, eorls, as the highest of the nobility." 

as the equivocal meaning of the word Heywood ' On Banks among the Anglo> 

eorl might easily deceive the reader. Saxons,' p. 278. 
" Ceorls. or cyrlise men, are opposed, as 
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the man of noble and ignoble descent;" and he well 
observeB that '* by not attending to this meaning of the 
word eorl, and renderiog it earl, or rather comes, the 
translators of the Saxon laws have made several passages 
unintelligible." (Hist, of England, i. 468.) Mr. Thorp© 
has not, as I conceive, explained the word as accurately 
or perspicnonsly as li^. Kemble. He says, in his Glos- 
sary to Ancient English Laws, — ** Eorl, comes, satelles 
principis. This is the prose definition of the word ; in 
Anglo-Saxon and Old Saxon poetry it signifies man, 
though generally applied to one of consideration on 
account of his nmk or valour. Its etymon is unlcnown, 
one deriving it &om Old Norse, ar, minister, satelles ; 
another from jam, proelium. (See B. Hald. voc. Jarl, and 
the Gloss, to Soemund, by Edda, t. i. p. 597.) This title, 
which seems introduced by the Jutes of Kent, occurs fr'e- 
quently in the laws of the kings of that district, the fiiBt 
mention of it being in Ethelbert, 13. Its more general 
use among us dates from the later Scandinavian inva- 
sions ; and though originally only a title of honour, it 
became in later times one of office, nearly supplanting 
the older and more Saxon one of ealdorman." The editor 
does not here particularly advert to the use of the word 
in opposition to ceorl. That a word merely expressing 
man may become appropriate to men of di^ty appears 
from bar and baro ; and something analogous is seen in 
the Latin vir, Lappenbei^ (vol. ii. p. 13) says, — " The 
title of eorl occurs in early times among the laws of 
the Kentish kings, but became more general only in the 
Danish times, and is probably of old Jutish origin." This 
is a confusion of words : in the laws of the Kentish kings, 
eorl means only ingennus^ or, if we please, nobilis ; in the 
Danish times it was oomes^ as has just been pointed out. 

Such was the eorl, and such the ceorl, of our fore- 
fathers — one a gentleman, the other a yeoman, but both 
freemen. We are liable to be misled by the new meaning 
which from the tenth century was attached to the former 
word, as well as by the inveterate prejudice that nobility 
of birth must cany with it something of privilege above 
the most perfect freedom. But we do not appreciate 
highly enough the value of the latter in a semi-Wbarons 
sooietjr. The eorlcundman was generally, though not 
necessarily, a freeholder; he might, unless restrained by 
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special tenure, depart &om or alienate his land ; lie was, 
if a freeholder, a judge in the county court ; he might 
marry, or become a priest, at his dLscretion; his oath 
weighed heavily in compurgation ; above all, his life was 
valued at a high composition ; we add, of course, the 
general respect which attaches itself to the birth and 
position of a gentleman. Two classes indeed there were, 
both " eorlcund," or of gentle birth, and so called in 
opposition to ceorls, but in a relative subordination. 
Sir F. Palgrave has pointed out the distinction in a pas- 
sage which I shall extract : — 

'' The whole scheme of the Anglo-Saxon law is founded 
npon the presumption that every freeman, not being a 
' hlaford,' was attached to a superior, to whom he was 
bound by fealty, and from whom he could claim a legal 
protection or warranty, when accused of any transgres- 
sion or crime. If, therefore, the * eorlcund * individual 
did not possess the real property which, either from its 
tenure or its extent, was such as to constitute a lordship, 
he was then ranked in the very numerotfs class whose 
members, in Wessex and its dependent states, were origin- 
ally known by the name of * sithcundmen,' an appella- 
tion which we may paraphrase by the heraldic expression, 
' gentle by birth and blood.* " This term of sithcundman, 
however, was only in use in the earlier periods. After 
the reign of Alfred it is lost ; and the most comprehen- 
sive and significant denomination given to this class is 
that of ' siaioendmen,' indicating their position between 
the highest and lowest law-worthy classes of society. 
Other designations were derived from their services and 
tenures. Badechnights, and lesser thanes, seem to be 
included in this rank, and to which, in many instances, 
the general name of sokemen was applied. But, however 
designated, the sithcundman, or sixhoendman, appears in 
every instance in the same relative position in the com- 
muniiy — classed amongst the nobility, whenever the eorl 
and the ceorl are placed in direct opposition to each other ; 
always considered below the territorial aristocracy, and 
yet distinguished from the villainage by the important 
right of selecting his hlaford at his wfll and pleasure. 
By common right the * sixhoendman ' was not to be an- 

^ Is not the word sithcundman pro- lord, from the Saxon verb Hihian, to 
perly desciiptiye of his dependence on a follow? 
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nexed to the glebe. To use the expressions employed 
by the compilers of Domesday, he coidd * go with his 
land wheresoever he chose/ or, leaving his land, he might 
' commend ' himself to any hlaford who woiQd accept of 
his fealty." (Vol. i. p. 14.) «» 

It may be pointed out, however, which Sir F. P. has 
here forgotten to observe, that the distinction of were- 
gild between the twelfhynd and syxhynd was abolished 
by a treaty between Alfred and Guthrum. (Thorpe's 
Ancient Laws, p. 66.) This indeed affects only the reci- 
procity of law between English and Danes. Yet it is 
certain that from that time we rarely find mention of the 
intermediate rank between the twelfhynd, or superior 
thane, and the twyhynd or ceorl. The sithcundman, it 
would seem, was from henceforth rated at the same com- 
position as his lord ; yet there is one apparent exception 
(I have not observed any other) in the laws of Henry I. 
it is said here (C 76\ — " Liberi alii twyhyndi, alii syx- 
hyndi, alii twelfhynai. Twyhyndus homo dicitur, cujus 
wera est 22 solidorum, qui faciunt 4 libras. Twelf- 
hyndus est homo plene nobilis, id est, thainus, cujus 
wera est 1200 solidorum, qui faciunt libras 25." It is 
remarkable that, though iSie syxhyndman is named at 
first, nothing more is said of him, and the twelfhyndman 
is defined to be a thane. It appears from, several pas- 
sages that the laws recorded in this treatise are chiefly 
those of the West Saxon?, which differed in some respects 
from those of Mercia, Kent, and the Danish counties. 
With regard to the word sithcimd, it does occur once or 
twice in the laws of Edward the Elder. It might be 
supposed that the Danes had retained the principle of 
equality among all of gentle birth, common, as we read 
in Grimm, to &e northern nations, which the distinction 
brought in by the kings of Kent between two classes of 
eorls or thanes seemed to contravene. We shall have 
occasion, however, to quote a passage from the laws of 
Canute, which indicates a similar distinction of rank 
among the Danes themselves, whatever might be the rule 
as to composition for life. 

d This right of choosing a lord at the eleventh century, whatever they may 

pleasure, so little feudal, seems not indis- once have been, had beo(nne exceedingly 

putable enough to warrant so general a various, 
proposition. The conditions of tenure in 
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The influence of Danish connexions produced another 
great change in the nomenclature of ranks. Eorl lost its 
general sense of good birth and became an of&cial title, 
for the most part equivalent to alderman, the governor 
of a shire or district. It is used in this sense, for the 
first time, in the laws of Edward the Elder. Yet it had 
not wholly lost its primary meaning, since we find 
eorlish and ceorUsh opposed, as distributive appellations, 
in one of Athelstan. (Id. p. 96.^^ It is said in a sort 
of compilation, entitled, ** On Oaths, Weregilds, and 
Banks, subjoined to the laws of Edward the Elder, but 
bearing no date, that '* It was whilom in the laws of the 
English .... that, if a thane thrived so that he became 
an eorl, then was he henceforth of eorl-right worthy." 
(Ancient Laws, p. 81.*) But this passage is wanting in 
one manuscript, though not in the oldest, and we &id, 
just before it, the old distributive opposition of eorl and 
ceorl. It is certainly a remarkable exception to the 
common use of the word eorl in any age, and has led 
Mr. Thorpe to suppose that the rank of earl could be 
obtained by landed wealth. The learned editor thinks 
that *' these pieces cannot have had a later origin than 
the period in which they here stand. Some of &em are 
probably much earlier (p. 76). But the mention of 
the '^Danish law," in p. 79, seems much against an 
earlier date ; and this is so mentioned as to make us 
think that the Danes were then in subjection. In the 
time of Edgar eorl had fully acquired its secondary 
meaning; in its original sense it seems to have been 
replaced by thane. Certain it is that we find thane 
opposed to ceorl in the later period of Anglo-Saxon monu- 
ments, as eorl is in the earlier — as if the law knew no 
other broad line of demarcation stmong laymen, saving 
always the official dignities and the royal family.' And 

" The references ore to the folio edi- ei^oyed by all great landholders, as the 

tion of ' Ancient Laws and Institutes of natural concomitant of possession to a 

England,' 1840, as published by the certain value. By Mercian law, he ap- 

Record Commission. 1 fear this may pears as a *twelfhynde ' man, his ' wer ' 

cause some trouble to those who possess being 1200 shillings. That this dignity 

the octavo edition, which is much more ceased ftom being exclusively of a mill- 

common. tary character is evident from numerous 

f " That the thane, at least originally, passages in the laws, where thanes are 

was a military follower, a holder by mi- mentioned in a judicial capacity, and as 

litary service, seems certain ; though in civil officers." Thorpe's Glossary to 

later times the rank seems to have been Ancient Laws, voc. Thegen. 
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the distmction between the greater and the lesser thanes 
was not lost, though they were put on a level as to com- 
position, llius, in the Forest Laws of Canute : — *' Sint 
jam deinceps quattuor ex liberalioribus bominibus qui 
nabent salvas suas consuetudines, quos Angli thegnes 
appellant, in qualibet regni mei provincia constituti. 
Sint sub quolibet eomm quattuor ex mediocribus homi- 
nibus, quos Angli lesthegenes nuncupant, Dani veio 
yoongmen vocant, locatL" (Ancient Laws, p. 183.) Mean- 
time the composition for an earl, whether we confine 
that word to office or suppose that it extended to the 
wealthiest landholders, was far higher in the later period 
than that for a thane, as was also his heriot when that 
came into use. The heriot of the king's thane was above 
that of what was called a medial thane, or mesne vassal, 
the sithcundman, or syxhynder, as I apprehend, of an 
earlier siyle. 

In the laws of the continental Saxons we find the rank 
corresponding to the eorlcunde of our own country, de- 
nominated eddiagi or noble, as opposed to the frUmgi or 
ordinary freemen. This appellation was not lost in Eng- 
land, and was perhaps sometimes applied to nobles ; but 
we find it generally reserved for the royal femily.« Ethd 
or noble, sometimes contracted, forms, as is well known, 
the peculiar prefix to the names of our Anglo-Saxon 
royal house. And the word ofMmg was used, not as in 
Germany for a noble, but a prince ; and his composition 
was not only above that of a thane, but of an alderman. 
He ranked as an archbishop in this respect, the alderman 
as a bishop. (Leges Ethelredi, p. 141.) It is necessary 
to mention this, lest, in speaking of the words eoW and oeorl 
as origilially distributive, I should seem to have forgotten 
the distinctive superiority of the royal fEonily. But 
whether this had always been the case I am not prepared 
to determine. The aim of the later kings, I mean after 
Alfred, was to carry the monarchical prinoiple as hi^ 
as the temper of the nation would permit. Hence they 
prefer to ^e name of king, which was associated in all 
the Germanic nations with a limited power, the more 
indefinite appellations of imperator and basileus. And 
the latter of these they borrowed from the Byzantine 

« Thorpe 8 GlosBary. 
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court, liking it rather better than the other, not merely 
out of the pompons affectation characteristic of their style 
in that period, but because, being less intelligible, it 
served to strike more awe, and also probably because 
the title of western emperor seemed to be already appro- 
priated in Germany. It was natural that they would 
endeavour to enhance the superiority of all athelings 
above the surrounding nobility. 

A learned German writer, who distributes freemen into 
but two classes, considers the ceoH of the Anglo-Saxon 
laws as corresponding to the mgenmts^ and the thrall or esne^ 
that is, slave, to the lidus of the continent. *' Addmgus 
und lib&r, ndbilis und vngenuus^ eddmgus xmd. frQingus, jarl 
und AaW, stehen hier immer als stand der freien dem der 
unfreien, dem servus, Uttts, lazzus^ thraU entgegen." (Grimm, 
Deutsche Eechts-Alterthumer, Gottingen, 1828, p. 226 
et cdibi.) Ceod^ however, he owns to have '* etwas be- 
fremdendes," something peculiar. *' Der sinn ist bald 
WMW, bald liber ; allein odUmus^ rusticus^ ignobilis; die mitte 
zwischen nobilis und servusJ" 

It does not appear from the continental laws that the 
Utus, or lidus, was strictly a slave, but rather a cultivator 
of the earth for a master, something like the Eoman 
cohnus, ^ough of inferior estimation.^ No slave had a 
composition due to his kindred by law ; the price of his 

b Mr. ^nce remarks (Equitable Ju- the same tribe, the Bomaiu, through me» 

risdiction, p. 51)— *'Iii the ooDdition of nlory of repablicaninstitations carried on 

the ceorls we observe one of the many into the empire, repudiated the personal 

strikingezamplesof theadaptati(mof the servitude of citizens* while they main- 

German to the Roman institutions— the tained very strict obligations of pra»lial 

ceorls and servile cultivators or adaerip' tenure ; and thus the coUmi of the lower 

Htii in England, as well as in the con- empire <m the one hand, the Udi and 

tinental states, exactly ooTreq)onded with oeoris on the other, were neither abeo- 

the oobmi and inquUini of the Roman lutely free nor metelj slaves, 

provinces." Tet he immediately sub- "In the Lex Frisiorum," says Sir F. 

joins — "The condition of the rural FUgrave, in one of his excellent contri- 

slaves of the Germans nearly resembled butions to the Edinburgh Review (xxxiL 

that of the Roman eoloni and Anglo- 16), "we find the usual distinctions of 

Saxon ceorls," quoting Tacitus, c 21. miiiUs, Uber, and Ktw. The rank of the 

Bat did the Germans at that time adapt Teutonic Utui has been much discussed ; 

their institutions to those of the Romans? he appears to have been a villein, owing 

Do we not rather see here an illustration many services to his lord, but above the 

o£ what appears to me the true theory, class of slaves." The w<nd villein, it 

that similarity of laws and customs may should be remembered, bore several 

often be traced to natural causes in the senses: the litu9 was below a Saxon 

state of society rather than to imitation? ceorl, but he was also above the villeii^ 

. My notion is, that the (Germans, throng of Bracton and Littleton, 
principles of common sympathy among 
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life was paid to his lord. By some of the barbaric laws, 
one-third of the composition for a Mus went to the kin- 
dred; the remainder was the lord's share. This indicates 
something above the Anglo-Saxon theow or slave, and yet 
considerably below the ceorl. The word, indeed, has 
been puzzling to continental antiquaries ; and if, in defer- 
ence to the authorities of Gbthofred and Grimm, we find 
the licU in the barbaric Iceti of the Eoman empire, we 
cannot think these at least to have been slaves, though 
they may have become odoni. But I am not quite con- 
vinced of the identity resting on a slight resemblance of 
name. 

The ceorl, or viUanuSy as we find him afterwards called 
in Domesday, was not generally an independent free- 
holder; but his condition was not always alike. He 
might acquire land, and if he did this to the extent of 
five hydes, he became a thane.' He required no enfran- 
chisement for this ; his own industry might make him a 
gentleman. This was not the case, at least not so easily, 
in France. It appears by the will of Alfred, published 
in 1788, that certain ceorls might choose their own lord ; 
and the text of his law above quoted furnishes some 
ground for supposing that he extended the privilege to 
all. The editor of his will says — "All ceorls by the 
Saxon constitution might choose such man for their land- 
lord as they would " (p. 26^. But even though we should 
think that so high a privilege was conferred by Alfred 
on the whole class, it is almost certain that they did not 
continue to enjoy it. 

In the Anglo-Saxon charters the Latin words for the 
cultivators are " manentes " or ** casati." Their number 
is generally mentioned ; and sometimes it is the sole de- 
scription of land, except its title. The French word 

i This is not in the laws of Athelstan, nsed. it is said also expressly .*—** If a 
to which I have referred in p. 363, nor in ceorl be enriched to that degree that he 
aaj regular statute, bat in a kind of havefivehydesof land, and any one slay 
brief summary of law, printed by Wil- him, let him be paid for with 2000 thrym- 
kins and Thorpe. But I think that Sir sas." Thorpe, p. 79. This, a few sen- 
Francis Palgrave treats this too slightly tences before, is named as the omiposf- 
when he calls it " a traditionary notice of tion for a thane in the Danelage. And. 
an unknown writer, who says, 'whilom indeed, though no king's name appears, 
it was the law of England ;' leaving it I have little doubt that these are real 
doubtftil whether it were so still, or had statutes, collected probably by some 
been at any definite time." (Edinb. Rev. one who has inserted a little of hi* 
xxxiv. 263.) Though this phrase is once own. 
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manant is evidently derived from manentes. There seems 
more difficidty about casati, which is sometimes used for 
perscois in a state of servitude, sometimes even for vassals 
(Du Cange). In our charters it does not bear the latter 
meaning. (See Codex Diplomaticus, passim, Spence on 
Equitable Jurisdiction, p. 60.) 

But when we turn over the pages of Domesday Book, 
a record of the state of Anglo-^axon orders of society 
under Edward the Confessor, we find another kind 
of difficulty. New denominations spring up, evidently 
distinguishable, yet such as no information communicated 
either in that survey or in any other document enables 
us definitively and certainly to distinguish. Nothing runs 
more unifonnly through the legal documents antecedent 
to the Conquest than the broad division of freemen into 
eorls, afterwards called thanes, and ceorls. In Domesday, 
which enumerates, as I need hardly say, the inhabitants 
of every manor, specifying their ranks, not only at the 
epoch of the survey itself, about 1085, but as they were 
in the time of king Edward, we fiind abundant mention 
of the thanes, generally indeed, but not always, in refer- 
ence to the last-named period. But the word ceorl never 
occurs. This is immaterial, for by the name villani we 
have upwards of 108,000. And this word is frequently 
used in the first Anglo-Norman reigns as the equivalent 
of ceorl. No one ought to doubt that they expressed the 
same persons. But we find also a very numerous class, 
above 82,000, styled bordarii; a word unknown, I appre- 
hend, to any other public document, certainly not used 
in the laws anterior to the Conquest. They must, how- 
ever, have been also ceorls, distinguished by some legal 
difference, some peculiarity of service or tenure, well 
understood at the time. A small number are denominated 
eoscetz, or cosceti ; a word which does in fact appear in 
one Anglo-Saxon document. There are also several 
minor denominations in Domesday, all of which, as they 
do not denote slaves, and certainly not thanes, must have 
been varieties of the ceorl kind. The most frequent of 
these appellations is *' cotarii." 

But, besides these peasants, there are two appellations 
which it is less easy, though it would be more important, 
to define. These are the liberi homines and the socTnanni. 
Of the former Sir Henry Ellis, to whose indefatigable 
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diligence we owe the only real analysis of Domesday 
Book that has been given, has counted np abont 12,300 ; 
of the latter, about 23,000 ; fonning together about one- 
eighth of the whole population, that is, of male adults. 
This, it must be understood, was at the time of the 
survey ; but there is no appearance, as far as I have 
observed, that any material difference in the proportion 
of these respective classes, or of those below them, had 
taken place. The confiscation fell on the principal 
tenants. It is remarkable that in Norfolk alone we have 
4487 liberi homines and 4588 socmen — ^the whole enume- 
rated population being 27,087. But in Suffolk, out of a 
population of 20,491, we find 7470 Uberi handneSy with 
1060 socmen. Thus these two counties contained almost 
all the liberi homines of the kingdom. In Lincolnshire, on 
the other hand, where 11,504 are returned as socmen, 
the word liber homo does not occur. These Lincolnshire 
socmen are not, as usual in other counties, mentioned 
among occupiers of the demesne lands, but mingled with 
the vUleins and bordars ; sometimes not standing first in 
the enumeration, so as to ^how that, in one county, they 
were both a more numerous and more subordinate ekes 
than in the rest of the realm.^ 

The concise distinction between what we should oaU 
freehold and copyhold is made by the forms of entering 
each manor throughout Domesday Book. Liberi homines 
invariably, and socmen I believe, except in Lincolnshire, 
occupied the one, viUani and bordarU the other. Hence 
Uberum tenementum and viHenagium. What then, in Anglo- 
Saxon language, was the kind of the two former clasi^ ? 
They belong, it will be observed, almost whoUy to the 
Danish counties ; not one of either denomination appears 
in Wessex, as will be seen by reference to Sir H. Ellis's 
abstract. Were they thanes or ceorls, or a class distinct 
fix>m both? What was their weref We cannot think 
that a poor cultivator of a few acres, though of his own 
land, was estimated at 1200 shillings, like a royal thane. 

k Socmen are retamed in not a few for fhe oonntles in vfaidi we find soanen 

Instances aa sub-tenants of whole manon, so mnch elevated had not belcmged to 

bat only in Cambridgeshire and some the same Anglo-Saxon kingdom; aome 

neighbouring counties. Ellis's IntnxL were East-Anglian, some Mercian, some 

to Domesday, iL 389. But this could, i^obably, as Hertfordshire, of either tba 

it seems, have only originated in the Kent or Wessez law 
phraseology of different commissioners; 
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The intermediate compositioii of the sixhyndman wotdd 
be a convenient guess ; but unfortunately this seems not 
to have existed in the Danelage. We gain no great light 
irom the laws of Edward the Confessor, which fix the 
manbote^ or fine, to the lord for a man slain, regulated 
according to the were due to his childrbn. Manbote, in 
Danelage, ** de villano et de sokemanno 12 oras ; de 
liberis hominibus, tres marcas " (c. 12). Thus, in the 
Danish counties, of which Lincolnshire was one, the soc- 
man was estimated like a vUlantis, and much lower than 
a liber homo. The ora is said to have been one-eighth of 
a mark, consequently the liber homo's manbote was double 
that of the villein or socman. K this bore a fixed ratio 
to the were, we have a ne^v^ and unheard-of rank who 
might be called fourhyndmen. But such a distinction is 
never met with. It would not in itseK be improbable 
that the Zt&en homines who occupied freehold lands, and 
owed no prsBdial service, should be raised in the compo- 
sition for their lives above common ceorls. But in these 
inquiries new difficulties are always springing forth. 

We must upon the whole, I conceive, tsie the socmen 
for twyhyndi, for ceorls more fortunate than the rest, 
who had acquired some freehold land, or to whose an- 
cestors possibly it had been allotted in the original settle- 
ment. It indicates a remarkable variety in the condition 
of these East-Anglian counties, Norfolk and Suffolk, and 
a more diffused freedom in their inhabitants. The popu- 
lation, it must strike us, was greatly higher, relatiyely 
to their size, than in any other part of England ; and the 
multitude of smaU manors and of parish churches, which 
still continue, bespeaks this progress. The socmen, as 
well as the liberi hommes, in whose condition there may 
have been little difference, except in Lincolnshire, where 
we have seen that, for whatever cause, those denominated 
socmen were little, if at tJl, better than the vUlani, were 
all commended ; they had all some lord, though bearing to 
him a relation neither of fief nor of villenage ; they could 
in general, though with some exceptions, alienate their 
lands at pleasure ; it has been thought that they might 
pay some small rent in acknowledgment of commenda- 
tion ; but the one class undoubtedly, and probably the 
other, were freeholders in every legal sense of the word, 
holding by that ancient and resectable tenure, free and 

VOL. u. 2 b 
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common sooage, or in a manner at least analogous to it. 
Though socmen are chiefly mentioned in tlie Danelage, 
other obscure denominations of occupiers occur in Wessex 
and Mercia, which seem to have denoted a similar class. 
But the style of Domesday is so concise, and so fax from 
uniform, ihat we are very liable to be deceived in our 
conjectural inferences from it. 

It may be remarked here that many of our modem 
writers draw too unfavourable a picture of the condition 
of the Anglo-Saxon ceorl. Few indeed ML into the 
capital mistake of Mr. Sharon Turner, by speaking of 
him as legally in servitude, like the villein of Bracton's 
age. But we often find a tendency to consider him as in 
a very uncomfortable condition, Uttle caring " to what 
lion's paw he might fall," as Bolingbroke said in 1745, 
and treated by his lord as a miserable dependant. Half 
a century sincQ, in the days of Sir William Jones, Gran- 
ville Sharp, and Major Cartwright, the Anglo-Saxon con- 
stitution was built on imiversal sufErage ; every man in 
his tything a psirtaker of sovereignty, and sending from 
his rood of land an annual representative to the wite- 
nagemot. Such a theory could not stand the first glim- 
merings of historical knowledge in a mind tolerably 
sound. But while we absolutely deny political privi- 
leges of this kind to the ceorl, we need not assert his life 
to have been miserable. He had very definite legal 
rights, and acknowledged capacities of acquiring more ; 
that he was sometimes exposed to oppression is probable 
enough; but, in reality, the records of all kinds that 
have descended to us do not speak in such strong 
language of this as we may read in those of the continent* 
We Jiave no insurrection of the ceorls, no outrages by 
themselves, no atrocious punishment by their masters, 
as in Normandy. Perhaps we are a little too much 
struck by their obligation to reside on the lands which 
they cultivated ; the term ascriptus glelxB denotes^ in our 
apprehension, an ignoble servitude. It is, of course, 
inconsistent with our modem equality of rights ; but we 
are to remember that he who deserted his land, and con- 
sequently his lord, did so in order to become a thief. 
Hlafordles men, of whom we read so much, were in- 
variably of this character. What else, indeed, could he 
beconie? Children have an idle play, to count buttons, 
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and say, — Gentleman, apothecary, ploughman, thief. 
Now this, if we consider the second as representative of 
burgesses in towns, is actually a distributive enumera* 
tion, setting aside the clergy of the Anglo-Saxon popu- 
lation; a thane, a burgess, a ceorl, a hlafordles man; 
that is, a man without land, lord, or law, who lived upon 
what he could take. For the sake of protecting the honest 
ceorl from such men, as well as of protecting the lord in 
what, if property be regarded at tdl, must 1^ protected, 
his rights to services legally due, it was necessary to 
restrain the cultivator from quitting his land. Excep- 
tions to this might occur, as we find among ^e.Uberi 
homines and others in Domesday ; but it was the general 
rule. We might also ask whether a lessee for years at 
present is not in one sense ascriptus glebes ? It is true that 
he may go wherever he will, and, if he continue to pay 
his rent and perform his covenants, no more can be said. 
But if he does not this, the law will follow his person, 
and, though it cannot force him to return, will make it 
by ho means his interest to desert the premises. Such 
remedies as the law now famishes were not in the power 
of the Saxon landlord ; but all that any lord could desire 
was to have the services performed, or to receive a com- 
pensation for them. 



Note IV. Page 277. 

Those who treat this opinion as chimerical, and seem to 
suppose that a very large portion of the population of 
England, during the Anglo-Saxon period, must have" 
been of British descent, do not, I think, sufficiently con- 
sider — ^first, the exterminating character of barbarous 
•warfewe, not here confined, as in Gaul, to a single and 
easy conquest, but protracted for two centuries with the 
most obstinate resistance of the natives ; secondly, the 
facilities which the possessions of the Welsh and Cum- 
brian Britons gave to their countiymen for retreat ; and 
thirdly, the natural increase of population among the 
Saxons, especially when settled in a country already 
reduced into a state of culture. Nor can the successive 
migrations from Germany and Norway be shown to have 
been insignificant. Nothing can be scantier than our 

2b2 
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historical materials for the fifth and sixth centurieB. We 
cannot also but observe that the silence of the Anglo- 
Saxon records, at a later time, as to Welsh inhabitants, 
except in a few passages, affords a presumption that they 
were not very considerable. Yet these passages, three 
or four in number (I do not include those which obvi- 
ously relate to the independent Welsh, whether Cam- 
brian or Cumbrian), repel the hypothesis that they may 
have been wholly overlooked and confounded vdth the 
ceorls. Their composition was less than that of the ceorl 
in Wessex and Northumbria ; would not this have been 
mentioned in Kent if they had been foimd there ? 

It is by no means unimportant in this question that 
we find no mention of bishops or churches remaining in 
the parts of England occupied by the Saxons before 
their conversion. If a large part of the population was 
British, though in subjection, what religion did they 
profess ? If it is said iJbat the worshippers of Thor per- 
secuted the Christian priesthood, why have we no 
records of it in hagiology ? Is it conceivable that all 
alike, priests and people, of that ancient church, pusil- 
lanimously relinquished their faith? Sir F. Palgrave 
indeed meets this difficulty by supposing that the 
doctrines of Christianity were never cordially embraced 
by the British tribes, nor had become the national reli- 
gion. (Engl. Commonwealth, i. 154.) Perhaps this 
was in some measure the case, though it must be re- 
ceived with much limitation ; for the retention of heathen 
superstitions was not incompatible in that age with a 
"cordial faith ; but it will not aocount for the disappear- 
ance of the original clergy in the English kingdoms. 
Their persecution, which I do not deny, though we have 
no evidence of it, would be part of the exterminating 
system; they fled before it into the safe quarters of 
Wales. And to obtain the free exercise of their religion 
was probably an additional motive with the nation to 
seek liberty where it was to be found. 

It must have struck every one who has looked into 
Domesday Book that we find for the most part the same 
manors, the same parishes, and known by the same 
names, as in the present age. Ikigland had been as 
completely appropriated by Anglo-^xon thanes as it 
was by the Normans who supplanted them. This, in- 
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deed, only carries us back to the eleventh century. 
But in all charters with which the excellent Codex 
Diplomaticus supplies us we find the boundaries 
assigned ; and these, if they do not establish the iden- 
tity of manors as well as Domesday Book, give us at 
least a great number of local names, which subsist, of 
course with the usual changes of language, to this day. 
If British names of places occur, it is rarely, and in the 
border counties, or in Cornwall. No one travelling 
through England would discover that any people had 
ever inhabited it before the Saxons, save so far as the 
mighty Kome has left traces of her empire in some en- 
during walls, and a few names that betray the colonial 
city, the Londinium, the Camalodimum, the Lindum. 
And these names sh6w that the Saxons did not systema- 
tically innovate, but often left the appellations of places 
where they found them given. Their own favourite 
terminations were ton and by ; both words denoting a 
village or township, like mlh in French." In each of 
these there gradually rose a church, and the ecclesias- 
tical division for the most part corresponds to the civil ; 
though to this, as is well known, there are frequent 
exceptions. The central point of every township or 
manor was its lord, the thane to whose court the 
soothers and ceorls did service ; we may believe this to 
have been so from the days of the Heptarchy, as it was 
in those of the Confessor. 

The servi enumerated in Domesday Book are above 
25,000, or nearly one-eleventh part of the whole. 
These seem generally to have been domestic slaves, and 
partly employed in tending the lord's cattle or swine, as 
Gurth, whom we all remember, the Stoc Ix^optoQ of the 

"» The word ftm denotes originally any this word, while npon the continent of 

enclosure. " Bat its more ngnaU thonj^ Europe it is never used for such a pur* 

restricted sense, is that of a dwelling, a pose. In the first two volumes of the 

homestead, the house and inland ; all, in Codex Diplomaticus, Dr. Lee computes 

flhort, that is surrounded and hounded hy the proportion of local names com- 

, A hedge or fence. It is thus capable of pounded with tun at one-eighth of the 

being used to express what we mean by whole number ; a ratio which una void- 

the word toum, viz. a large collection of ably leads us to the conclusion, that en« 

dwellings ; or, like the Scottish town, closures were as much favoured by the 

even a solitary farm-house. It is very Anglo-Saxons <« they were avoided by 

remarkable that the largest proportion their German brethren beyond the sea." 

of the^ names of places among the Anglo- Preface to Kemble's Codex Diplom. vol. 

SoxMis should have been formed with iii. p. xxxix. 
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thane Cedrio, in Ivanhoe. They are never mentioned 
as occupiers of land, and have nothing to do tnth the 
villeins of later times. A genuine Saxon, as I have 
said, could only become a slave by his own or his fore- 
father's default, in not paying a weregild, or some legal 
offence ; and of these there might have been many. 
The few slaves whose names Mr. Turner has collected 
from Hickes and other authorities appear to be all 
Anglo-Saxon. (Hist, of Anglo-Saxons, vol. iii. p. 92.) 
Several others are mentioned in charters quoted by Mr. 
Wright in the 30th volume of the * Archseologia,' p. 
220. But the higher proportion which servi bore to 
viUani and bordarit, that is, free ceorls, in the western 
coimties, those in Gloucestershire being almost one-third, 
may naturally induce us to suspect that many were of 
British origin ; and these might be sometimes in prsedial 
servitude. All inference, however, from the census in 
Domesday, as to the particular state of the enumerated 
inhabitants, must be conjecturally proposed. 



Note V. Page 279. 

The constituent parts of the witenagemot cannot be 
certainly determined, though few parts of the Anglo- 
Saxon polity are more important. A modem writer 
espouses the more popular iSieory. ** There is no reasbn 
extant for doubting that every thane had the right of 
appearing and voting in the witenagemot, not only of 
his shire, but of the whole kingdom, without however 
being bound to personal attendance, the absent being 
considered as tacitly assenting to the resolutions of 
those present." (Lappenberg, Hist, of England, vol. ii. 
p. 317.) Palgrave, on the other hand, adheres to the 
testimony of the Historia Eliensis, that forty hydes of 
land were a necessary qualification; which of course 
would have excluded all but very wealthy thanes. He 
observes, and I believe with much justice, that " pro- 
ceres terree " is a common designation of those who 
composed a curia regis synonymous, as he conceives, 
with the witenagemot. Mr. Thorpe ingeniously con- 
jectures that " inter proceres terras enumerari " was to 
have the rank of an earl ; on the ground that five hydes 
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of land was a qualification for a common thane, whose 
heriot, by the laws of Canute, was to that of an earl 
as one to eight. (Ancient Laws of Anglo-Saxons, p. 
81.) Mr. Spence supposes the rank annexed to fortjr 
hydes to have been that of king's thane. (Inquiry into 
Jjaws of Europe, p. 311.) But they were too numerous 
for so high a qualification. 

Mr. Thorpe explains the word witenagemot thus : — 
" The supreme ceuncil of the nation, or meeting of the 
witan. This assembly was summoned by the king ; and 
its members, besides the archbishop or archbishops, were 
the bishops, aldermen, duces, eorls, thanes, abbots, 
priests, and even deacons. In this assembly, laws, both 
secular and ecclesiastical, were promulgated and re- 
pealed ; and charters of grants made by the king con- 
firmed and ratified. Whether this assembly met by 
royal summons, or by usage at stated periods, is a point 
of doubt." (Glossary to Ancient Laws.) This is not 
remarkably explicit : aldermen are distinguished from 
earls, and duces, an equivocal word, from both ;" and the 
important difficulty is slurred over by a general descrip- 
tion, thanes. But what thanes? remains to be in- 
quired. 

The charters of all Anglo-Saxon sovereigHS are 
attested, not only by bishops and abbots, but by lay- 
men, described, if by any baxon appellation, as alder- 
men, or as thanes. Their number is not very con- 
siderable ; and some appear hence to have inferred that 
only the superior or royal thanes were present in the 
witenagemot. But, as the signatures of the whole body 
could not be required to attest a charter, this is far too 
precarious an inference. Few, however, probably, are 
found to believe that the lower thanes flocked to the 
national ooxmcil, whatever their rights may have been ; 



^ Dux Appears to be sometimes used the Anglo-Saxons, was, as it implies, 

in the subscription of charters for Gume, given originally to the leader of an army ; 

more commonly for alderman. Thane is bnt in the latter days of the monarchy it 

generally, in Latin, minUter. Codex seems to have become hereditary in the 

Diplomat pusim. Some have supposed fomilies of those on whom the govern- 

dux to signify, at least occasionally, a ment of the provinces formed out of the 

peculiar dignity, called, in Anglo-Saxon, kingdoms of the Heptarchy were be- 

Heretoch (herzog. Germ.). This word stowed, and was sometimes used synony- 

frequently occurs in the later period, mously with those of ealdoraaan and 

Mr. Thorpe says,—** This title, among eorL" Glossary, voc. Heretoga. 
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and if we have no sofficient proof that any such privi- 
leges had been recognised in law or exercised in £Eict, if 
we are rather led to consider the sithcundman, or six- 
hynder, as dependent merely on his lord, in something 
very analogous to a feudal relation, we may reasonably 
doubt the strong position which Lappenberg, thou^ 
following so many of our own antiquaries, has laid down. 
Probably the traditions of the Teutonic democracy led 
to the insertion of the assent of the people in some of 
the Anglo-Saxon laws. But it is done in such a manner 
as to produce a suspicion that no substantial share in 
legislation had been reserved to them. Thus, in the 
preamble of the laws of Withrced, about 696, we read, 
•♦ The great men decreed, with the suffrages of all, tiiese 
dooms," Ina's laws are enacted ** with all my ealdor- 
men, and the most distinguished witan of my people." 
Alfred has consulted his " witan." And this is the tmi- 
form word in' all later laws in Anglo-Saxon. Canute's, 
in Latin, run — '* Gum consilio primariorum meorum.*' 
We have not a hint of any numerous or popular body in 
the Anglo-Saxon code. 

Sir F. Palgrave (i, 637) supposes that the laws 
enacted in the witenagemot were not valid till accepted 
by the legislatures of the different kingdoms. This 
seems a paradox, though supported with his usual learn- 
ing and ingenuity. He admits that Edgar '* speaks in 
the tone of prerogative, and directs his statutes to be 
observed and transmitted by writ to the aldermen of the 
other subordinate states."-(p. 638.) But I must say that 
^this is not very exact.- llie words in Thorpe's transla- 
tion are, — " And let many writings be written concern- 
ing these things, and sent both to JElfere, alderman, and 
to ^thelwine, alderman, and let them [send] in every 
direction, that this ordinance be known to the poor and 
rich." (p. 118.) ** And yet," Sir F. P. proceeds, " in 
defiance of this positive injunction, the laws of Edgar 
were not accepted in Mercia till the reign of Canute the 
Dane." For this, however, he cites no authority, and I 
do not find it in the Anglo-Saxon laws. Edgar says, — 
" And I will that secular rights stand among the Danes 
with as good laws as they best may choose. But with 
the English, let that stand which I and my witan have 
added to the dooms of my forefathers, for the behoof of 
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all the people^ Let this ordinance, nevertheless, be 
common to all the people, whether English, Danes, or 
Britons, on every side of my dominion." (Thorpe's 
Ancient Laws, p. 116.) But what does this prove as to 
Merda ? The inference is, that Edgar, when he thought 
any particular statute necessary for the public weal, en- 
force it on all his subjects, but did not generally meddle 
with the Danish usages. 

^' The laws of the glorious Athelstan had no effect in 
Kent, the dependent appanage of his crown, until sanc- 
tioned by the witan of the shire." It is certainly true 
that we find a letter addressed to the king in the name 
of *' episcopi tui de £!ancia, et omnes Cantescyre thaini, 
comites et villani," thanking him '* quod nobis de paoe 
nostra prsecipere voluisti et de commodo nostro quserere 
et consulere, quia magnum inde nobis est opus divitibus 
et pauperibus." But the whole tenor of this letter, 
which relates to the laws enacted at the witenagemot, or 
" grand synod " of Greatanlea (supposed near Andover), 
though it expresses approbation of those laws, and repeats 
some of them with slight variations, does not, in my 
judgment, amount to a distinct enactment of them ; 
and the final words are not very legislative. " Pre- 
camur, Domine, misericordiam tuam, si in hoc scripto 
alterutrum est vel nimis vel minus, ut hoc emendari 
jubeas secimdum velle tuum. Et nos devote parati 
sumus ad omnia qu88 nobis praecipere velis quae unquam 
aliquatenus implere valeamus." (p. 91.) 

It is, moreover, an objection to considering this as a 
formal enactment by the witan of the shire, that it runs 
in the names of " thaini, comites et villani." Can it be 
maintained that the ceorls ever formed an integrant 
element of the legislature in the kingdom of Kent ? It 
may be alleged ^t their name was inserted, though 
they had not been formally consenting parties, as we 
find in some parliamentary grants of money much later. 
But this would be an arbitrary conjecture, and the terms 
** omnes thaini," <fec., are very large. By comites we are 
to understand, not earls, who in that age would not have 
been spoken of distinctly from thanes, at least in the 
plural number, nor postponed to them, but thanes of the 
second order, sithcundmen, sixhynder. Alfred translates 
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«« comes " by '* gesith," and the meaning is nearly the 
same. 

In the next year we have a very peremptory declara- 
tion of the exclufiive rights of the king and his witan. 
^^Athelstan, king, makes known that I have learned 
that our ' frith ' (peace) is worse kept than is pleasing 
to me, or as at Greatanlea was ordained, and my witan 
say that I have too long borne with it. Now, I have 
decreed, with the witan who were with me at Exeter at 
midwinter, that they [the frith-breakers] shall aU be 
ready, themselves and with wives and property, and 
with all things, to go whither I will (unless &om thence- 
forth they shall desist), on this condition, that they 
never come again to tiie country. And if they shali 
ever again be found in the country, that they be as 
guilty as he who may be taken with stolen goods (hand- 
habbende)." 

Sir Francis Palgrave, a strenuous advocate for the anti- 
quity of municipal privileges, contends for aldermen, 
elected by the people in boroughs, sitting and assenting 
tmong ihe kings witan. (Edinb. Rev. xxvi. 26.) 
*' Their seats in the witenagemot were connected as in- 
separably with their ofGlce as their duties in the folkmote. 
Nor is there any reason for denying to the aldermen of 
the boroughs ihQ rights and rank possessed by the 
aldermen of the hun^eds; and they, «i all cases, were 
equally elected by the commons." The passage is 
worthy of consideration, like everything which comes 
from this ingenious and deeply read author. But we 
must be staggered by the absence of all proof, and parti- 
cularly by the feet that we do not find aldermen of 
towns, so described, among the witnesses of any royal 
charter. Yet it is possible that such a privilege was 
confined to the superior thanes, which weakens the in- 
ference. We cannot pretend, I think, to deny, in so 
obscure an inquiry, that some eminent inhabitants (I 
would here avoid the ambiguous word citizens) of 
London, or even other cities, might occasionally be 
present in the witenagemot. But were not these, as we 
may confidently assume, of the rank of thane ? The 
position in my text is, that ceorls or inferior freemen 
had no share in the deliberations of that assembly. Nor 
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would these aldermen, if actually present, have been 
chosen by the oourt-leet for that special purpose, but as 
regular magistrates. '* Of this great council," Sir F. P. 
says in another place (Edinb. Eev. xxxiv. 336), " as 
(constituted anterior to the Conquest, we know little 
more than the name." The greater room, consequently, 
for hypothesis. In a later work, as has been seen above, 
8ir F. P. adopts the notion that forty hydes of land were 
the necessary qualification for a seat in the witenagemot. 
This is almost inevitably inconsistent with the presence, 
as by right, of aldermen elected by boroughs. We must 
conclude, therefore, that he has abandoned that hy 
thesis. Neither of the two is satisfactory to my jud 
ment. 

Note VI. Page 282. 

The hundred-court, and indeed the hundred itself, do 
not appear in our Anglo-Saxon code before the reign of 
Edgar, whose regulations concerning the former are 
rather fcdl. But we should be too hasty in concluding 
that it was then first established. Nothing in the lan- 
guage of those laws implies it. A theory has been 
developed in a very brilliant and learned article of the 
Edinburgh Keview for 1822 (xxxvi. 287), justly ascribed 
to Sir F. Palgrave, which deauces the hundred from tbe 
hcerad of the Scandinavian kingdoms, the integral unit of 
the Scandinavian commonwealths. " The Gothic com 
monwealth is not an unit of which the smaller bodies 
politic are fractions. They are the units, and the com- 
monwealth is the multiple. Every Gothic monarchy is 
in the nature of a confederation. It is composed of 
towns, townships, shires, bailiwicks, burghs, earldoms, 
dukedoms, all in a certain degree strangers to each 
other, and separated in jurisdiction. Their magistrates, 
therefore, in theory at least, ought not to emanate from 

the sovereign The strength of the state 

ascends from region to region. The representative form 
of government, adopted by no nation but the Gothic 
tribes, and originally common to them all, necessarily 
resulted from this federative system, in which the sove- 
reign was compelled to treat the component members as 
possessing a several authority." 
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The hundred was as mtioh, according to Palgrave, the 
organic germ of the Anglo-Saxon commonwealth, as the 
hsBrad was of the Scandinavian. Thus, the leet, held 
every month, and composed of the tythingmen or head- 
boroughs, representing the inhabitants, were both the 
inquest and the juiy, possessing jurisdiction, as he con- 
ceiyes, in all cases civil, criminal, and ecclesiastical, 
though this was restrained after the Conquest. William 
forbad the bishop or archdeacon to sit there ; and by the 
17th section of Magna Charta no pleas of the crown 
could be held before the sheriff, the constable, the 
coroner, or other bailiff (inferior officer) of the crown. 
This was intended to secure for the prisoner, on charges 
of felony, a trial before the king's justices on their cir- 
cuits ; and, from this time, if not earlier, the hundred- 
court was reduced to insignificance. That, indeed, of 
the county, retaining its civil jurisdiction, as it still does 
in name, continued longer in force. In the reign of 
Henry I., or when the customal (as Sir P. Palgrave deno- 
minates what are usually called his laws) was compiled 
(which in fiw5t was a very little later), all of the highest 
rank were bound to attend at it. And though the ex- 
tended jurisdiction of the curia regis soon cramped its 
energy, we are justified in saying that the proceedings 
before the justices of assise were nearly the same in 
effect as those before the shiremote. The same suitors 
were called to attend, and the same duties were per- 
formed by them, though under different presidents. The 
grand jury, it may be remarked, still corresponds, in a 
considerable degree, to the higher class of landholders 
bound to attendwice in the county-court of the Saxon and 
Norman periods. 

I must request the reader to turn, if he is not already 
acquainted with it, to this original disquisition in the 
Edinburgh Eeview. The analogies between the Scandi- 
navian and Anglo-Saxon institutions are too striking to 
be disregarded, though some conclusions may have been 
drawn from them to which we cannot thoroughly agree. 
If it is alleged that we do not find in the ancient customs 
of Germany that peculiar scale of society which ascends 
from the hundred, as a monad of self-government, to the 
collective unity of a royal commonwealth, it may be re- 
plied that we trace the essential principle in the pagus^ 
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or gauy of Tacitius, thongli perliaps there miglit be nothing 
numerical in that territorial direction.; that we have, in 
feet, the centenary distribution under peculiar magis- 
trates in the old continental laws and other documents ; 
and that a large proportion of the inhabitants of England, 
ultimately coalescing with the rest, so iox at leafit as to 
acknowl^ge a common sovereign, came &om the very 
birthplace of Scandinavian institutions. In the Danelage 
we might expect more traces of a northern policy than 
in the south and west ; and perhaps they may be found.'* 
Yet we are not to disregard the effect of countervailing 
agencies, or the evidence of our own reeords, which 
attest, as I must think, a fer greater unity of power, and 
a more paramount authority in the crown, throughout the 
period which we denominate Anglo-Saxon, than, accord- 
ing to the scheme of a Scandinavian commonwealth 
sketched in the Edinburgh Eeview, could be attributed 
to that very ancient and rude state of society. And 
there is a question that might naturally be asked, how it 
happens that, if the division by hundreds and the court 
of me hundred were parts so essential of the Anglo- 
Saxon commonwealth that all its unity is derived from 
them, we do not find any mention of either in the 
ninnerous laws and other documents which remain before 
tlie reign of Edgar in the middle of the tenth century. 
But I am far frofia supposing that hundreds did not exist 
in a much earlier period. 



Note VH. Page 285. 

" The judicial functions of the Anglo-Saxon monarchfe 
were of a twofold nature ; the ordinary authority which 
the king exercised, like the inferior territorial judges, 
differing, perhaps, in degree, though the same in kind ; 
iuid the prerogative supremacy, pervading all the 
tribunals of the people, and which was to be called into 
action when they were unable or unwilling to afford re- 
dress. The jurisdiction which he exercised over his own 
thanes was similar to the authority of any other hlaford ; 
it resulted from the peculiar and immediate relation of 

<> Vide Leges EthelredL 
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the vassal to the superior. Offences committed in the 
fyrd or army were punished by the king, in his capacity 
of military commander of the people. He cotdd con- 
demn the criminal, and decree the forfeiture of his pro- 
perty, without the intervention of any other judge or 
tribunal. Furthermore, the rights which the king had 
over all men^ though slightly differing in " Danelage " 
from the prerogative which he possessed in Wesaex and 
Mercia, aUowed him to take cognizance of almost every 
offence accompanied by violence and rapine; and 
amongst these ** pleas of the crown " we find the terms, 
so familiar to the Scottish lawyer and antiquary, of 
•' hamsoken" and " flemen firth," or the crimes of in- 
vading the peaceful dwelling, and harbouring the out- 
lawed fugitive. (Eise and Progress of Engl. Common- 
wealth, vol. i. p. 282.) 

Edgar was renowned for his strict execution of justice. 
** Twice in every year, in the winter and in the spring, 
he made the circuit of his dominions, protecting the 
lowly, rigidly examining the judgments of the powerful 
in each province, and avenging all violations of the 
law." (Id. p. 286^ He infers from some expressions 
in the history of Kamsey (Gale, iii. 441) — " cum more 
assueto rex Cnuto regni fines peragraret" — that these 
judicial eyres continued to be held. It is not at all im- 
probable that such a king as Canute would revive the 
practice of Edgar ; but it was usual in all the Teutonic 
nations for the king, once after his accession, to make 
the circuit of his realm. Proofs of this are given by 
Grimm, p. 237. 

In this royal court the sovereign was at least assisted 
by his " witan," both ecclesiastic and secular. Their 
consent was probably indispensable ; but the monarchi- 
cal element of Anglo-Saxon polity had become so 
vigorous in the tenth and eleventh centuries, that we 
can hardly apply the old Teutonic principle expressed 
by Grimm. ** All judicial power was exercised by the 
assembly of freemen, under the presidence of an elective 
or hereditary superior." ^Deutsche Eechts-Alterth. p. 
749.) This was the case m the county-court, and per- 
haps had once been so in the court of the king. 

The analogies of the Anglo-Saxon monarchy to that of 
France during the same period, though not uniformly to 
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be traced, are very striking. The regular jurisdiction 
over the king's domanial tenanis, that over the vassals of 
the crown, ihat which was exercised on denial of justice 
by the lower tribunals, meet us in the two first dynasties 
of France, and in the early reignd of the third. But 
they were checked in that country by the feudal privi- 
leges, or assumptions of privilege, which rendered many 
kings of these three races almost impotent to maintain 
any authority. Edgar and Canute, or even less active 
princes, had never to contend with the feudal aristocracy. 
They legislated for the realm ; they wielded its entire 
force ; they maintained, not always thoroughly,, but in 
right and endeavour they failed not to maintain, the 
public peace. The scheme of the Anglo-Saxon common- 
wealth was better than the feudal ; it preserved more of 
the Teutonic character, it gave more to the common 
freeman as well as to the king. The love of Utopian 
romance, and the bias in favour of a democratic origin 
for our constitution, have led many to overstate the 
freedom of the Saxon commonwealth ; or rather, perhaps, 
to look less for that freedom where it is reaUy best to be 
found, in the administration of justice, than in represen- 
tative councils, which authentic records do not confirm. 
But in comparison to France or Italy, perhaps to Ger- 
many, with the exception of a few districts which had 
preserved their original customs, we may reckon the 
Anglo-Saxon polity, at the time when we know most of 
it, from Alfred to the Conquest, rude and defective as it 
must certainly appear when tried by the standard of 
modem ages, not quite unworthy of those affectionate 
recollections which long continued to attach themselves 
to its name. 

The most important part, perhaps, of the jurisdiction 
exercised by the Anglo-Saxon kmgs, as by those of 
France, was 6b defectum justitioBy where redress could not 
be obtained from an inferior tribunal, a case of no un- 
usual occurrence in those ages. It forms, as has been 
shown in the second chapter, a conspicuous feature in 
that feudal jurisprudence which we trace in the esta- 
blishments of St. Louis, and in Beaumanoir. Nothing 
could have a more decided tendency to create and 
strengthen a spirit of loyalty towards the crown, a trust 
in its power and paternal goodness. " The sources of 
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ordinary jurisdiction," says Sir F. Palgrave, " however 
extensive, were less important than the powers assigned 
to the king as the lord and leader of his people ; and by 
which he remedied the defects of the legislation of the 
state, speaking when the law was silent, and adding new 
vigour to its administration. It waa to the royal autho- 
rity that the suitor had recourse when he cotdd not 
obtain ' right at home,' though this appeal was not to be 
had until he had thrice *■ demanded right ' in the 
hundred. If the letter of the law was grievous or 
burdensome, the alleviation was to be sought only from 
the king.P All these doctrines are to be discerned in the 
practice of the subsequent ages ; in this place it is only 
necessary to remark that the principle of law which 
denied the king's help in civil suits, until an endeavour 
had first been made to obtain redress in the inferior 
courts, became the leading all^ation in the * Writ of 
Right Close ; ' this prerogative process being founded 
upon the de&ult of the lord's court, and issued lest the 
king should hear any more complaints of want of justice. 
And the alleviation of * the heavy law ' is the primary 
source of the authority delegated by the king to h» 
council, and afterwards assumed by his chancery and 
chancellor, and from whence our courts of equity are 
derived." (Rise and Progress of English Common- 
wealth, vol. i. p. 203.) I hesitate about this last posi- 
tion; the " heavy law" seems to have been the legal 
fine or penalty for an offence. (Leges Edgar, tibi 
suprd,^ 

That there -was a select council of the Anglo-Saxon 
kings, distinct from the witenagemot, and in constant 
attendance upon them, notwithstanding the opinion of 
Madox and of Allen (Edinb. Rev^ xxxv. 8), appears 
to be indubitable. " From the numerous charters 
granted by the kings to the church, and to their vassals, 
which are dated from the different royal vills or manors 
wherein they resided in their progresses through their 
dominions, it would appear tlmt there were tdwayfi a 
certain number of the optimates in attendance on the 
king, or ready to obey his summons, to act as his coun- 
cil when circumstances required it. This may have 

P Edgar IL 2; Canute H 16; Ethelred. 17. 
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been what afterwards appears as the select council." 
(Spence*s Equitable Jnnsdict. p. 72^ The charters 
published by ]^. Kemble in the Codex Ang.-Sax. 
DiplomaticTis are attested by those whom we may sup- 
pose to have been the members of this council, with the 
exception of some, which, by the number of witnesses 
and the importance of the matter, were probably granted 
in the witenagemot. 

The jurisdiction of the king is illustrated by the laws 
of Edgar. " Now this is the secular ordinance which I 
will that it be held. This then is just what I will ; that 
every man be worthy of folk-right, as well poor as rich ; 
and that righteous dooms be judged to him; and let 
there be that remission in the * bot ' as may be becoming 
before God and tolerable before the world. And let no 
man apply to the king in any suit, unless he at home 
may not be worthy of law, or cannot obtain law. If 
the law be too heavy, let him seek a mitigation of it 
from the king ; and for any lotworthy crime let no man 
forfeit more than his * wer.' " (Thorpe's Ancient Laws, 
p. 112.) Bot is explained in the glossary, '* amends, 
atonement, compensation, indemnification." 

This law seems not to include appeals of false judg- 
ment, in the feudal phrase. ' But mey naturally come 
within the spirit of the provision; and " injustum 
judicium" is named in Leges Henr. Primi, c. 10, 
among the exclusive pleas of the crown. It does not 
seem clear to me, as Palgrave assumes, that the disputes 
of royal thanes with each other came before the king's 
court. Is there any ground for supposing that they 
were exempt from the jurisdiction of the county-court ? 
Doubtless, when powerftil men were at enmity, no petty 
court could eflfectively determine their quarrel, or pre- 
vent them from, having recourse to arms; such suits 
would fall naturally into the king's own hands. But the 
jurisdiction might not be exclusively his ; nor would it 
extend, as of course, to every royal thane; some of 
whom might be amenable, without much diflSculty, to 
the local courts. It is said in the seventh chapter of th^ 
laws of Henry I., which are Anglo-Saxon in substance, 
concerning the business to be transacted in the county- 
court, where bishops, earls, and others, as well as 
** barons and vavassors," that is, king's thanes and in- 

YOL. II. 2 
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ferior thanes in tlie older language of the law, were 
bound to be present, — ** Agantur itaqne primo debita 
ver^ Christianitatis jure ; secnndo regis placita ; pos- 
tremo causae singulomm dignis satis&ctionibus ex- 
pleantur." The notion that me king's thanes resorted 
to his court, as to that of their lord or common superior, 
is merely grounded on feudal principles ; but the great 
constitutional theory of jurisdiction in Anglo-Saxon 
times, as Sir F. Palgrave is well aware, was not feudal, 
but primitive Teutonic. 

♦* The witenagemot,'* says Allen, *' was not only the 
king's legislative assembly, but his supreme coiirt of 
judicature." (Edinb. Kev. xxxv. 9 ; referring for procrfs 
to Turner's Hi8tx)ry of the Anglo-Saxons.) Nothing can 
be less questionable than that civil as well as criminal 
jurigdiction fell within the province of this assembly. 
But this does not prove that there was not also a less 
numerous body, constantly accessible, following the 
king's person, and though not, perhaps, always com- 
petent in practice to determine the quarrels of the most 
powerful, ready to. dispose of the complaints which 
might come before it from the hundred or coimty courts 
for delay of justice or manifest wrong. Sir F. Pjdgrave's 
arguments for the existence of such a tribunal before the 
Conquest, foimded on the general spirit and analogy of 
the monarchy, are of the greatest weight. But Mr. 
Allen had acquired too much a habit of looking at the 
popular side of the constitution, and, catching at every 
passage which proved our early kings to have been 
limited in their prerogative, did not quite attend enough 
to the opposite scale. 



Note VIIT. Page 288, 

Though the following note relates to a period subse- 
quent to the Conquest, yet, as no better opportunity will 
occur for following up the very interesting inquiry into 
ihe origin and progress of trial by jury, I shall place 
here what appears most worthy of the reader's attention. 
And, before we proceed, let me observe that the twelve 
thanes, mentioned in the law of Ethelred, quoted in the 
text (p. 287), appear to have been clearly analogous to 
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OTir grand juries. Their duties were to present offenders ; 
ihey corresponded to the scabini or ^hevins of the 
foreign laws. Palgrave has, with his usual clearness, 
distinguished both compurgators, such as were previously 
mentioned in the text, and these thanes from real jurors. 
" Trial by compui^tors offers many resemblances to a 
jury ; for the dubious suspicion that fell upon the culprit 
might often be decided by their knowledge of his general 
conduct and conversation, or of some fact or circumstance 
which convinced them of his innocence. The thanes or 
^hevins raay equally be confounded with a jury ; since 
the floating, customary, unwritten law of the country 
was a fact to be ascertained from their belief and know- 
ledge, and, unlike the suitors, they were sworn to the 
due dischai^e of their duty. BtiU, eadi class will be 
found to have some peculiar distinction. Virtually 
elected by the community, the ^chevins constituted 
a permanent magistracy, and their duty extended 
beyond the mere decision of a contested question ; but 
the» jurors, when they were traversers, or triers of the 
issue, were elected by the king s officers, and impanelled 
for that time and turn. The juror deposed to facts, the 
oompui^ator pledged his faith." (English Commonw. 
i. 248.) 

In the Anglo-Saxon laws we find no trace of the trial 
of offences by the judgment, properly so called, of peers, 
though civil suits were determined in the county court. 
The party accused by the twelve thanes, on their pre- 
sentment, or perhaps by a single person, was to sustain 
his oath of innocence by that of compurgators or by some 
mode of ordeal. It has been generally doubted whether 
trial by cpmbat were known before the Conquest ; and 
distinct proofs of it seem to be wanting. Palgrave, how- 
ever, thinks it rather probable that, in questions affecting 
rights in land, it may sometimes have been resorted to 
(p. 224). But let us now come to trial by jiuy, both in 
civil and criminal proceedings, as it slowly grew up in 
the Norman and later periods, erasing from our minds all 
prejudices about its English original, except in the form 
already mentioned of the grand inquest for presentment 
of offenders, and in that which the passage quoted in the 
text j&x)m the History of Eamsey furnishes — the refer- 
ence of a suit already commenced, by consent of both 

2c2 
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parties, to a select number of swoni arbitrators. It is to 
be observed that the thirtynsix thanes were to be upon 
oath, and consequently came very near to a jniy. 

The period between the Conquest and the reign of 
Henry 11. is one in which the two nations, not yet 
blended by the effects of intermarriage, and retaining 
the pride of superiority on the one hand, the jealousy of 
a depressed but not vanqidshed spirit on the other, did 
not altogether fall into a common law. Thus we find 
in a law of the Conqueror, that, while the Englishman 
accused of a crime by a Nonnan had the choice of trial 
by combat or by ordeal, the Norman must meet the 
former if his English accuser thought fit to encounter 
him ; but if he dared not, as the insolence of the victor 
seems to presume, it was sufficient for the foreigner to 
puige himself by the oaths of his friends, according to 
the custom of Normandy. (Thorpe, p. 210.) 
' "We have next, in the Leges Henrici Primi, a treatise 
compiled, as I have mentioned, under Stephen, and not 
intended to pass for legislative,** numerous statementi as 
to the usual course of procedure, especially on cnminal 
charges. These are very carelessly put together, very 
concise, very obscure, and in severed places veiy corrupt. 
It may be suspected, and cannot be disproved, that in 
some instances the compiler has copied old statutes of 
the Anglo-Saxon period, or recorded old customs which 
had already become obsolete. But be this as it may, the 
Leges Henrici Primi still are an important document 
for that obscure century which followed the Norman 
invasion. In this treatise we find no allusion to juries ; 
the trial was either before the cotirt of the hundred or that 
of the territorial judge, assisted by his free vassals. But 
we do find the great original principle, trial by peers, 
and, as it is called, per pais ; that is, in the presence of the 
coimtry, opposed to a distMit and unknown jurisdiction. 
— a principle truly derived from Saxon, though consonant 
also to Norman law, dear to both nations, and guaran- 

*) It may be here observed, that, in to the dty of London. A almilar in- 

all probability, the title, Leges Henrici advertence has caosed the well-known 

Prhni, has been continued to the whole book, commonly ascribed to Thomas k 

book from the first two chapters, which Kempis, to be called ' De Imitaticme 

do really contain laws of Henry L, Christ!,' which is merely the title td th« 

namely, his general chartur, and that first chapter. 
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teed to both, as it was claimed by both, in the 29th 
section of Magna Charta. " Unusquisque per pares sues 
jndicandus est, et ejusdem provincise ; peregrina antem 
judiciamodis omnibus submovemns." (Leges H. I. c. 31.) 
It may be mentioned by the way that these last words 
are taten from a capitulary of Ludovicus Pius, and that 
the compiler 'has been so careless as to leave the verb in 
the first person. Such an inaccuracy might mislead a 
reader into the supposition that he had before hiTn a real 
law of Henry I. 

It is obvious that, as the court had no function but to 
see that the formalities of the combat, the ordeal, or the 
compurgation were duly regarded, and to observe whether 
the party succeeded or succiunbed, no oath from them, 
nor any reduction of their numbers, could be required. 
But the law of Normandy had already established the 
inquest by sworn recognitors, twelve or twenty-four in 
number, who were supposed to be well acquainted with 
the facts ; and this in civil as well as criminal proceed- 
ings. We have seen an instance of it, not long before 
the Conquest, among ourselves, in the history of the 
monk of Ramsey. It was in the development of tins 
amelioration in civil justice that we find instances during 
this period (Sir F. Palgrave has mentioned several) 
where a small number have been chosen from the county 
court arfd sworn to declare the truth, when the judge 
might suspect the partiality or ignorance of the entire 
body. Thus in suits for the recovery of property the 
public mind was gradually accustomed to see the juris- 
diction of the freeholders in their court transferred to a 
more select nnmber of sworn and well-informed men. 
But this was not yet a matter of right, nor even probably 
of very common usage. It was in this state of things 
that Henry II. brought in the assise of novel disseisin. 

This gave an alternative to the tenant on a suit for 
the recovery of land, if he chose not to risk the combat, 
of putting himself on the assise ; that is, of being tried 
by four knights summoned by the sheriflF and twelve 
more selected by them, forming the sixteen sworn recog^ 
nitors, as they were called, by whose verdict the cause 
was determined. ** Est autem magna assisa," pays Glan- 
vil (lib. ii. c. 7), " regale quoddam beneficium, dementia 
principis de consilio proceium populis indultnm, quo 
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vitas hominum et statils integritati tarn salubriter codbu- 
litur,^ut in jure quod quis in libero soli tenemento possi- 
det retinendo duelli casum declinare possint homines 
ambigunm. Ac per hoc contingit insperatae et prematurse 
mortis ultimum evadere supplicium, vel saltern perennis 
infjEunias opprobrium, iUiiis infesti et inverecimdi verbi 
quod in ore victi turpiter sonat consecutivum/ Ex 
uequitate autem maxim& prodita est legalis ista institutio. 
Jus enim quod post multas et longas dilationes vix 
evincifcur per duellum, per beneficium istius constitutionis 
commodius et acceleratius expeditur." The whole pro- 
ceedings on an assise of novel disseisin, which was 
always held in the king's court or that of the justices 
itinerant, and not before the county or hundred,* whose 
jurisdiction began in consequence rapidly to decline, are 
explained at some length by this ancient autbor, the 
chief justiciary of Henry U, 

Changes not less important were effected in criminal 
processes during the second part of the Norman period, 
which we consider as terminating with the accession of 
Edward I. Henry 11. abolished the ancient privil^e of 
compurgation by the oaths of friends, the manifest foun- 
tain of unblushing perjury; though.it long afterwards 
was preserved in London and in boroughs by some 
exemption which does not appear. This, however, left 
the favourite, or at least the ancient and English, mode 
of defence by chewing consecrated bread, handling hot 
iron, and other tricks called ordeals. But near the 
beginning of Henry in.*s reign the church, grown wiser 
and more fond of her system of laws, abolished all kinds 
of ordeal in the fourth Lateran council. The combat 
remained ; but it was not applicable unless an injured 
prosecutor or appellant came forward to demand it. In 
cases where a party was only charged on vehement sus- 
picion of a crime, it was necessary to find a substitute 
for the forbidden superstition. He might be compelled, 
by a statute of Henry II., to abjure the realm. A writ 
of 3 Henry HI. directs that those against whom the 
suspicions were veiy strong should be kept in safe cus- 
tody. But this was absolutely incompatible with Eng- 
lish liberty and with Magna Charta. "No further 

This was the word craven, or begging for life, which was thought the ntmoci 



Chap. VIU. TRIAL BY JURY. 391 

enactment," says Sir F. Palgrave, *' was made ; and the 
usages which already prevailed led to a general adoption 
of the proceeding wMch had hitherto existed as a pri^ege 
or as a fovour — ^that is to say, of proving or disproving 
the testimony of the first set of inquest-men by the testi- 
mony of a second array — and the individual accused by 
the appeal, or presented by the general opinion of the 
hundred, was allowed to defend himself by the particular 
testimony of the hundred to which he belonged. For 
this purpose another inquest was impanelled, sometimes 
composed of twelve persons named from the * visne ' and 
three from each of the adjoining townships ; and some- 
times the very same jurymen who had presented the 
offence might, if the culprit- thought fit, be examined a 
second time, as the witnesses or inquest of the points in 
issue. But it seems worthy of remark that * trial by 
inquest' in criminal cases never seems to have been 
introduced except into those courts which acted by the 
king's writ or commission. The presentment or declara- 
tion of those of&cers which fell within the cognizance of 
the hundred jury or the leet jury, the representative^ of 
the ancient echevins, was final and conclusive ; no tra- 
• verse, or trial by a second jury, in the nature of a petty 
jury, being allowed." (p. 269.) 

Thus trial by a petty jury upon criminal charges came 
in ; it is of the reign of Henry lU., and not earlier. And 
it is to be remarked, as a confirmation of this view, that 
no one was compellable to plead ; that is, the inquest was 
to be of his own Choice. But if he declined to endure it 
he was remanded to prison, and treated with a severity 
which the statute of Westminster 1, in the third year of 
Edward I., calls peine forte et dure; extended afterwards, 
by a cruel interpretation, to that atrocious punishment on 
thoBC who refused to stand a trial, commonly in order to 
preserve their lands from forfeiture, which was not taken 
away by law till the last century. 

llius was trial by jury established, both in real actions 
or suits affecting property in land and in criminal proce- 
dure, the former preceding by a little the latter. But a 
new question arises as to the province of these early 
juries ; and the view lately taken is very different from 
that which has been commonly received. 

The writer whom we have so often had occasion to 
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quote has presented trial by jiuy in what may be called an 
cdtogether new light ; for Ihough Reeves, in his * History 
of ^e English Law,' almost translating Glanvil and 
Bracton, could not help leading an attentive reader to 
something like the same result, I am not aware that any- 
thing approaching to the generality and fulness of Sir 
Francis ralgrave's statements can be found in any earlier 
work than his own. 

*' Trial by jiuy, according to the old English law, was 
a proceeding essentially diflTerent from the modem tri- 
bunal, still bearing the same name, by which it has been 
replaced ; and whatever merits belonged to the original 
mode of judicial investigation — and they were great €uid 
unquestionable, though accompanied by many imperfec- 
tions — ^such benefits are not to be exactiy identified with 
the advantages now resulting fix)m the great bulwark of 
English liberty. Jurymen in the present day are triers 
of ttie issue : they are individuals who found their opinion 
upon the evidence, whether oral or written, adduced 
before them ; and the verdict delivered by them is their 
declaration of the judgment which they have formed. 
But the ancient jurymen were not impanelled to examine 
into the credibility of the evidence : the question was • 
not discussed and argued before them ; they, the jury- 
men, were the witnesses themselves, and the verdict was 
substantially the examination of these witnesses, who of 
their own knowledge, and without the aid of other testi- 
mony, aflForded their evidence respecting the facts in 
question to the best of their belief. In its primitive 
form a trial by jury was therefore only a trial by wit- 
nesses ; and jurymen were distinguished fropi any other 
witnesses only by customs which imposed upon them the 
obligation of an oath and regulated their number, and 
which prescribed their rank and defined the territorial 
qualifications from whence they obtained their degree 
and influence in society. 

" I find it necessary to introduce this description of the 
ancient ' Trial by Jury,' because, unless the real functions 
of the original jurymen be distinctly presented to the 
reader, his famiHar knowledge of the existing course of 
jurisprudence will lead to the most erroneous conclusions. 
Many of those who have descanted upon the excellence 
of our venerated national franchise seem to have supposed 
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that it has descended to us unchanged from the days of 
AKred; and the patriot who claims the jury as the 
* judgment by his peers ' secured by Magna Charta can 
never have suspected how distinctly the trial is resolved 
into a mere examination of witnesses." (Palgrave, i. 243.) 
This theory is sustained by a great display of erudition, 
which fcdly establishes that the jurors had such a know- 
ledge, however acquired, of the f€U5ts as enabled them to 
render a verdict without hearing any other testimony 
in open court than that of the parties themselves, forti- 
fied, if it might be, by written documents adduced. 
Hence the knights of the grand assise are called recogni-- 
tors, a name often given to others sworn on an inquest. 
In the Grand Coustumier of Normandy, from which our 
writ of right was derived, it is said that those are to be 
sworn *' who were bom in the neighbourhood, and who 
have long dwelt there ; and such ought they to be, that 
it may be believed they know the truth of the case, and 
that ^ey will speak the truth when they shall be asked." 
This was the nde in our own grand assise. The knights 
who appeared in it ought to be acquainted with the truth, 
and if any were not so they '^'ere to be rejected and 
others chosen, until twelve were unanimous witnesses. 
Glanvil (lib. ii.) furnishes sufficient proof, if we may 
depend on the language of the writs which he there 
inserts. It is to be remembered that the transactions 
upon which an assise of modem disseisin or writ of right 
would turn might frequentiy have been notorious. In 
the eloquent language of Sir F. Palgrave, " the forms, 
the festivities, and the ceremonies accompanying the 
hours of joy and the days of sorrow which form the dis- 
tinguishing epochs in the brief chronicle of domestic life, 
impressed them upon the memory of the people at large. 
The parchment might be recommended by custom, but it 
was not required by law ; and they had no registers to 
consult, no books to open. By the declaration of the 
husband at the church door, the wife was endowed in 
the presence of the assembled relations, and before all the 
merry attendants of the bridal train. The birth of the 
heir was recollected by the retainers who had partici- 
pated in the cheer of the baronial hall ; and the death of 
the ancestor was proved by the friends who had heard 
Hie wailings of the widow, or who had followed the 
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corpse to tiie grave. Hence trial by jury was an appeal 
to the knowledge of the country; and the sheriff, in 
naming his panel, performed his duty by summoning 
those individuals m)m amongst the inhabitants of the 
country who were best acquainted with the points at issue. 
If from peculiar circumstances the witnesses of a fact 
were previously marked out and known, then they were 
particularly required to testify. Thus, when a charter 
was pleaded, the witnesses named in the attesting clause 
of the instrument, and who had been present in the folk- 
moot, the shire, or the manor court when the seal was 
affixed by the donor, were included in the panel ; and 
when a grant had been made by parol the witnesses were 
sought out by the sheriff «id returned upon the jury." 
(Palgrave, p. 248.) 

Several instances of recogmbion — ^that is, of jurors findiTig 
foots on their own knowledge — occur in the very curious 
chronicle of Jocelyn de Brakelonde, publishe^d by the 
Camden Society, long after the *Kise and Progress of 
the Commonwealth.' One is on a question whether 
certain land was liberum feudum ecclesise an non. 
'' Cmnque inde summonita fuit recognitio 12 militum in 
curia regis facienda, facta est in curia abbatis apud Herla- 
vum per licentiam Eanulfi de Glanvilla, et juraverunt 
recognitores se nunquam scivisse illam terram fuisse 
separatam ab ecclesii." (p. 46.) Another is still more 
illustrative of the personal knowledge of the jury over- 
ruling written evidence. A recognition was teken as to 
the right of the abbey over three manors. " Carta nostra 
lecta in publico nullam vim habuit, quia tota curia erat 
contra nos. Juramento fecto, dixerunt milites se nescire 
de cartis nostris, nee de privatis conventionibus ; sed se 
credere dixerunt, quod Adam et pater ejus et avus a 
centum annis retro tenuerunt maneria in feudum firmum, 
unusquisque post alium, diebus quibus fuerunt vivi et 
mortui, et sic disseisiati sumus per judicum terrae," 
(p. 91.) 

This "judgment of the land" is, upon Jocelyn's testi- 
mony, rather suspicious ; since they seem to have set 
conmion fjsune against a written deed. But we see by it 
that, although parol testimony might not be . generally 
admissible, the parties had a right to produce docimientary 
evidence in support of their title. 
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It appears at first to be an obvious difficulty in the 
way of this general resolution of jurors into witnesses, or 
of witnesses into jurors, that many issues, both civil and 
criminal » required the production of rather more recon- 
dite evidenced than common notoriety. The known events 
of family history, which a whole neighbourhood could 
attest, seem not very likely to have created litigpition. 
But even in those ages of simplicity fects might be 
alleged, the very groundwork of a claim to succession, 
as to which no assise of knights could speak from personal 
knowledge. This, it is said, was obviated by swearing 
the witnesses upon the panel, so that those who had a 
real knowledge of the mots in question might instruct 
their fellow-jurors. Such, doubtless, was the usual 
course ; but difficulties would often stand in the way. 
Glanvil meets the question, What is to be done if no 
knights are acquainted with the matter in dispute ? by 
determining that persons of lower degree may be sworn. 
But what if women or villeins were the witnesses? 
"What, again, if the course of inquiry should render fresh 
testimony needful ? It must appear, according to all our 
notions of judicial evidence, that these difficulties must 
not only have led to the distinction of jurors from wit- 
nesses, but that no great length of time could have 
elapsed before the necessity of making it was perceived. 
Yet our notions of judicial evidence are not veiy applic- 
able to the thirteenth century. The records preserved 
give us reason to believe that coiomon fiEtme had great 
influence upon these early inquests. In criminal inquiries 
especially ^e previous fame of the accused Seems to have 
generally determined the verdict. He was not allowed 
to sustain his innocence by witnesses — a barbarous 
absurdity, as it seems, which was gradually removed by 
indulgence alone ; but his witnesses were not sworn tiU 
the reign of Mary. K, however, the prosecutor or appel- 
lant, as he was formerly styled, was imder an equal 
disability, the inequality will vanish, though the absurdity 
will remain. The prisoner had originally no defence, 
unless he could succeed in showing tiie weakness of the 
appellant's testimony, but by submitting to the ordeal or 
combat, or by the compurgation of his neighbours. The 
jurors, when they acquitted him, stood* exactly in the 
li^t of these ; it was a more refined and impartial com- 
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purgation, resting on their confidence in his former 
Dehaviour. Thus let ns take a record quoted by Pal- 
grave, vol. ii. p. 184 : — " Boberttis^iua Eoberti de Ferrarns 
ap^ellat EantUfum de Fattesuxiirthe quod ipse venit in gaidi- 
num suum, in pace domini Begis, et nequiter afistdtavit 
Bogerum hominem suum, et eum verberavit et vulneravit, 
ita quod de vit& ejus desperabatur ; et ei robavit unum 
pallium et gladium et arcum et sagittas ; et idem Rogerus 
offert hoc probare per corpus suum, prout curia con- 
sideraverit ; et Eantdphus venit et defendit totum de verbo 
in verbum, et offert domino Eegi unam marcam argenti 
pro habenda inquisitione per legales milites, utrum ctdpa- 
bilis sit inde, necne ; et prseterea dicit quod iste Eogerus 
nunquam ante appellavit eum, et petit ut hoc ei allocetur, 
— oblatio recipitur. — Juratores dicunt quod revera con- 
tencio fiiit inter gardinarium praedicti Robertiy Osmund 
nomine, et quosdam garciones, sed Bantdfus non fuit ibi, 
nee malecredunt eum, de aliqua roberia, vel de aliquo 
malo, facto eidem." 

We have here a trial by jury in its very beginning, for 
the payment of one mark by the accused in order to have 
an inquest instead of the combat shows that it was not 
become a matter of right. We may observe that, though 
Robert was the prosecutor, his servant Roger, being i£e 
aggrieved party, and capable of becoming a witness, was 
put forward as the appellant, ready to prove the case by 
combat. The verdict seems to imply that the jury had 
no bad opinion of Ranulf the appellee. 

The fourteenth book of Glanvil contains a brief account 
of the forms of criminal process, in his age ; and here it 
appears that a woman could only be a witness, or rather 
an appellant, where her husband had been murdered or 
her person assaulted. The words are worth considering : 
" Duo stmt genera homicidiorum ; unum est, quod dicitur 
murdrum, quod nullo vidente, nullo sciente, clam perpe- 
tratur, preeter solum interfectorem et ejus complices ; ita 
quod mox non assequatur clamor popularis juxta assisam 
super hoc proditam. In hujusmodi autem accusatione 
non admittitur aliquis, nisi fuerit de consanguinitate 
ipskis defuncti. Est et aliud homicidium quod constat 
in generali vocabulo, et dicitur simplex homicidium. In 
hoc etiam placito non admittitur aliquis accusator ad 
probationem, nisi fuerit mortuo consanguinitate conjuno- 
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tus, yel homagio vel dominio, Ua ut de morte loquatur, ut 
sub visus sui testimonio. Prseterea sciendum quod in hoc 
placito mulier auditur accusans aliquem de morte viri Bui, 
SI de visu loquatur (1. xiv. c. 3). Tenetur autem mulier 
quae proponit se a viro oppressam in pace domini regis, 
mox dum recens fuerit maleiicium vicinam villam adire, 
et ibi injuriam sibi illatam probis hominibus ostendere, 
et sanguinem, si quis fuerit effusus, et vestium scissiones ; 
debinc autem apud prsepositum hundredi idem £sicit. 
Postea quoque in pleno comitatu id publice proponat. 
Auditur itaque miQier in tali casu ^iquem accusans, 
sicut et de alii, quMibet injuria corpori suo illatam solet 
audiri." (c. 6.) 

Tbus it appears that on charges of secret murder the 
kindred of the deceased, but no others, might be heard 
in court as witnesses to common suspicion, since they 
could be no more. I add the epithet secret ; but it was at 
that time implied in the word murdrum. But in every 
case of open homicide the appellant, be it the wife or one 
of his kindred, his lord or vassal, must have been actually 
present. Other witnesses probably, if such there were, 
would be placed on the panel. The woman was only a 
prosecutrix ; and, in the other sex, there is no doubt tliat 
the prosecutor's testimony was heard. 

In claims of debt it was in the power of the defendant 
to wage his law ; that is, to deny on oath the justice of 
the demand. This he was to sustain by the oaths of 
twelve compurgators, who declared their belief that he 
swore the truth ; and if he declined to do this it seems 
that he had no defence. But in the writ of right, or 
other process affecting real estate, the wager of law wa« 
never allowed ; and even in actions of debt the defendant 
was not put to this issue until witnesses for the plaintiff 
had been produced, "sine testibus fidelibus ad hoc 
inductis." This, however, was not in presence of a jury, 
but of the bailiff or judge (Magna Charta, c. 28), and 
therefore does not immediately bear on the present sub- 
ject. 

In litigation before the king's justices, in the curia 
regis, it must have been always necessary to produce 
witnesses ; though, if t^eir testimony were disputed, it 
was necessary to recur to a jury in the county, unless 
the cause were of a nature to be determined by duel. A 
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passage in Glanvil will illustrate this. A claim of villen- 
age, when liberty was pleaded, could not be heard in the 
county court, but before the king's justices in his court. 
" Utroque autem praesente in curia hoc modo dirationa- 
bitur libertas in curii, siquidem producit is qui libertatem 
petit, plures de proximis et consanguineis de eodem 
stipite undo ipse exierit exeuntes, per quorum libertates, 
si fuerint in curiH recognitse et proba-tse, Hberabitur a jogo 
servitutis is qui ad libertatem proclamatur. Si vero 
contra dicatur status libertatis eorundem productormn vel 
de eodem dubitatur, ad vicinetum erit recurrendum ; ita 
quod per ejus veredictum sciatur utrum illi liberi homines 
an non, et secundum dictum vicineti judicabitur." (1. ii. 
0. 4.) The plea of villenage was never tried by combat. , 

It is the opinion of Lord Coke that a single accuser 
was not sufficient at common law to convict any one of 
high treason ; in default of a second witness " ft shall be 
tried before the constable or marshal by combat, as by 
many records appeareth." (3 Inst. 26.) But however 
this might be, it is evident that as soon su9 the trial of 
peers of the realm for treason or felony in the court of 
the high steward became established, the practice of 
swearing witnesses on thepanel must have been relin- 
quished in such cased. '* That two witnesses be required 
appeareth by our books, and I remember no authority in 
our books to the contrary. And this seemeth to be the 
more clear in the trial by the peers or nobles of the 
realm because they come not de diquo vicimtOy whereby 
they might take notice of the fact in respect of vicinity, 
as other jurors may do." (Ibid.) But the court of the 
high steward seems to be no older than the reign of 
Henry IV., at which time the examination of witnesses 
befofe common juries was nearly, or completely, esta- 
blished in its modem form ; and the only earlier case we 
have, if I remember right, of the conviction of a peer in 
parliament — ^that of Mortimer in the 4th of Edward III. 
— ^was expressly grounded on the notoriousness of the 
facts (Rot. Pari. ii. 63). It does not appear, therefore, 
indisputable by precedent that any witnesses were heard, 
save the appellant, on trial of peers of the realm in the 
twelfth or thirteenth century, though it is by no means 
improbable that such would have been the practice. 

Notwithstanding such exceptions, however, sufficient 



Chap. VIII. TRUL BY JURY. 399 

proofs remain that the jury themselves, especially in civil 
(;ases, long retained their character of witnesses to the 
foot. If the recognitors^ whose name bespeaks their 
office, were not all so well acquainted with the matters 
in controversy as to believe themselves competent to 
render a verdict, it was the practice to afforce the jury, as 
it was called, by rejecting these and filling their places 
with more sufficient witnesses, until twelve were fonnd 
who agreed in the same verdict.* (Glanvil, 1. ii. c. 17.) 
Not that imanimity was demanded, for this did not 
become the mle till about the reign of Edward III. ; but 
twelve, as now on a grand jury, must concur.* And 
though this profusion of witnesses seems strange to us, 
yet what they attested (in the age at least of Glanvil and 
for some time afterwards) was not, as at present, the 
report of their senses to the fact in issue, but all which 
they had heard and believed to be true ; above all, their 
judgment as fo the respective credibility of the demand- 
ant and tenant, heard in that age personally, or the 
appellant and appellee in a prosecution. 

Bracton ispeaks of afforcing a panel by the addition of 
better-informed jurors to the rest, as fit for the court to 
order ; ** de consilio curise affortietur assisa ita quod appo- 
nantiir alii juxta numerum majoris partis quae dissenserit, 
vel saltem quatuor vel sex, et adjimgantur aliis." The 
method of rejection used in Glanvil's time seems to have 
been altered. But in the time of Britton, soon after- 
wards, this afforcement it appears could only be made 
with the consent of the parties ; though if, as his lan- 
guage seems to imply, the verdict was to go against the 
party refusing to have the jury aflForced, no one would be 
likely to do so. Perhaps he means that this refiisal 
would create a prejudice in the minds of the jury almost 
certain to produce such a verdict. 

" It may be doubtful," says Mr. Starkie, " whether the 
doctrine of aflforcement was applied to criminal cases. 
The account given by Bracton as to the trial by the 

* By the Jury, the reader will remem- IxMJks, digested into ReeTes's History of 

bcr that, in Glanvil's time, is meant the the Law. 

recognitors, on an assise of novel tfls- t In 20 E. HI. diief Justice Thorpe 
seisin, or mort d'ancestor. For these fital is said to have 'been reproved for taking 
actions, now abolished, he may consult a a verdict from eleven Jurors. Law Re- 
good copter on them in Blackstone, ufl- view, No. iv. p. 383. 
less he prefer Bracton and the Tear* 
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country on a criminal charge is very obscure. It was to 
be by twelve jurors, consisting of milites or liberi et 
legales homines of the hundred and four villatse." " But 
it is conjectured that the text is somewhat corrupt, and 
that four inhabitants of the vill were to be added to the 
twelve jurors. In some criminal cases it appears from 
Bracton that trial by combat could not be dispensed with, 
because the nature of the charge did not admit of positive 
witnesses. *' Oportet quod defendat se per corpus suum 
quia patria nihil scire potest de fiacto, nisi per prsesum- 
tionem et per auditum, vel per mandatum [?] quod quidem 
non sufl&cit ad probationem pro appellando nee pro appel- 
late ad liberationem." This indicates, on the one himd, 
an advance in the appreciation of evidence since the 
twelfth century ; common fame and mere hearsay were 
not held sufficient to support a charge. But on the other 
hand, instead of presiuning the innocence of a party 
against whom no positive testimony could be alleged, he 
was preposterously called upon to prove it by combat, if 
the appellant was convinced enough of his guilt to demand 
that precarious/ decision. It appears clear from some 
passages in Bracton that in crimmal cases other witnesses 
might occasionally be heard than the parties themselves. 
Thus, if a man were charged with stealing a horse, he 
says that either the prosecutor or the accused might 
show that it was his own, bred in his stable, known by 
certain marks, which could hardly be but by calling 
witnesses. It is not improbable that witnesses were 
heard distinct from the jury in criminal cases before the 
separation had been adopted in real actions. 

At a later time witnesses are directed to be joined to 
the inquest, but no longer as parts of it. " We find in 
the 23rd of Edw. III." (I quote at present the words 
of Mr. Spence, Equitable Jurisdiction, p. 129) " the 
witnesses, instead of being* summoned as constituent 
members, were adjoined to the recognitors or jury in 
assises to afford to the jury the benefit of their testimony, 
but without having any voice in the verdict. This is the 
first indication we have of the jury deciding on evidence 
formally produced, and it is the connecting link between 

■ The history of trial by jury has been which, though anonymous, I venture to 
very ably elucidated by Mr. Starkie, in quote by his name. I have been aadsted 
the fourth number of the law ReMew, in the text by this paper. 
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the anoient and modem jury." ' But it will be remem- 
bered — what Mr. Spence certainly did not mean to doubt 
— that the evidence of the demandant in an assise or writ 
of right, and of the prosecutor or appellant in a criminal 
case, had always been given in open court; and the 
tenant or appellee had the same right, but the latter pro- 
bably was not sworn. Nor is it clear that the court 
would refuse other testimony if it were offered during 
the course of a trial. The sentence just quoted, however, 
appears to be substantially true, except that the words 
** formally produced " imply something more like the 
modem practice than the mcts mentioned warrant. The 
evidence in the case reported in 23 Ass. 11 was produced 
to none but the jury. 

Mr. Starkie has justly observed that *' the transition 
was now almost imperceptible to the complete separation 
of the witnesses from the inquest. And this step was 
taken at some time before the 11th of Henry lY.;'' 
namely, that all the witnesses were to give their testi- 
mony at the bar of the court, so that the judges might 
exclude those incompetent by law, and direct &e jury as 
to the weight due to the rest.'* '* This effected a change 
iu the modes of trying civil cases; the importance of 
which can hardly be too highly estimated. Jurors, from 
being, as it were, mere recipients and depositaries of 
knowledge, exercised the more intellectual faculty of 
forming conclusions from testimony — a duty not only of 
high importance with a view to truth and justice, but 
also collaterally in encouraging habits of reflection and 
reasoning (aided by the instractions of the judges^^ 
which must have had a great and most beneficial effect in 



* The reference is to the Year Book, the next yew (12 H. IV. 1) wltneaBee 

23 Am. 11. It WM e^Jndgad that the an directed to be joined to the inqneet 

witneaaea could not be challenged like (aa in 23 Aaa. 11); and one of thejiidgea 

jurors ; " car lis doivent rien tenurfgner is reported to hare said this bad often 

fors ceo qn'Us rerront et oirtmt Kt been done ; yet we might infer that tne 

raasiae ftit pris, et les temoins i^ints a practice waa not so general as to pass 

enz." This baa no appearance of the without comment. This looks as if the 

introduction of a new custom. Above separation of the witnesses* by their ex* 

fifty years bad elapsM since Bracton amination in open court, were not qnite 

wrote, so that the change might have of so early a date aa Mr. Staride and Mr. 

easily crept in. Spence suppose. But, perhaps, both 

T The Year Book of 11 H. IV^ to modes of procedure mi(^t be omcnrrenl 

wUch a reference seems here to be made, for a certain time 
has not been consulted by me. But in 

VOL. II. 2d 
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promotmg ciTilization. The exercise of the control last 
adverted to on the part of the judges was the foundation 
of that system of rules in regard to evidence which has 
since constituted so large and important a branch of the 
law of England." (Spence, p. 129.) 

The ob^urity that hangs over the origin of our modem 
course of procedure before juries is far from being wholly 
removed. We are reduced to conjectural inferences from 
brief passages in early law-books, written for contempo- 
raries, but which leave a considerable uncertainty, as the 
readers of this note will be too apt to discover. If we 
say that our actual trial by jury was established not &r 
from the beginning of the fifteenth century, we shall 
perhaps appi*oach as nearly as the diligence of late 
inquirers has enabled us to proceed. But in the time of 
Fortescue, whose treatise Be Laudibus Legum Angli» 
was written soon after 1460, we have the clearest proof 
that the mode of procedure before juries by vivd voce 
evidence was the same as at present. It may be pre- 
sumed that the frmction of the advocate and of the judge 
to examine witnesses, and to comment on their testimony, 
had begun at this time. The passage in Fortescue is so 
full and perspicuous that it deserves to be extracted. 

♦* Twelve good and true men being sworn as in the 
manner above related, legally qualified — that is, having, 
over and besides their moveable possessions, in land 
sufficient (as was said) wherewith to maintain their rank 
and station— neither suspected by nor at variance with 
either of the parties ; all of the neighbourhood ; there 
shall be read to them in |]nglish by the court the record 
and nature of the plea at length which is depending 
between the parties ; and the issue thereupon shall be 
plainly laid before them, concerning the truth of which 
those who are so sworn are to certify the court : which 
done, each of the parties, by themselves or their counsel, 
in presence of the court, shall declare and lay open to 
the jury iJl and singular the matters and evidences 
'whereby they think they may be able to inform the court 
concerning the truth of the point in question; after 
which each of the parties has a liberty to produce before 
the court all such witnesses as they please, or can get to 
appear on their behalf, who, being charged upon their 
oaths, shall give in evidence all that they know touching 
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the truth of the fact conoeming which the parties are at 
issue. And if necessity so require, the witnesses may be 
heard and examined apart, till they shall have deposed 
all that they have to give in evidence, so that what the 
one has declared shall not inform or induce another wit- 
ness of the same side to give his evidence in the same 
words, or to the very same eflfect. The whole of the 
evidence being gone through, the jurors shall confer 
together at their pleasure, as they shall think most con- 
venient, upon the truth of the issue before them, vnth as, 
much deliberation and leisure as they can well desire ; 
being all the while in the keeping of an officer of the 
court, in a place assigned them for that purpose, lest any 
one should attempt by indirect methods to influence them 
as to their opinion, which they are to give in to the 
court. Lastly, they are to return into court and certify 
the justices upon the truth of the issue so joined in the 
presence of tiLe parties (if they please to be present), 
particularly the person who is plaintiff in the caus0^ 
what the jurors shall so certify, in the laws of England, 
is called llie verdict." (c. 26.) 

Mr. Amos indeed has observed in his edition of For- 
tescue (p. 93), ** The essential alteration which has since 
taken place in the character of the jury does not appear 
to have been thoroughly effected till the time of Edward 
yi. and Mary. Jtirors are often called testes." But 
though this appellation might be retained from the usage 
of older times, I do not see what was left to effect in the 
essential character of a jury, when it had reached the 
stage of hearing the witnesses and counsel of the parties 
in open court. 

The result of this investigation, suggested perhaps by 
Beeves, but followed up by Sir Francis Palgrave for tlie 
earlier, and by Mr. Starkie for the later period, is to 
sweep away from the ancient constitution of England 
what has cSways been accounted both the pledge of its 
freedom and the distinctive type of its organization, trial 
by jury, in the modem sense of the word, and accord- 
ing to modem functions. For though the passage just 
quoted from Fortescue is conclusive as to his times, these 
were but the times of the Lancastrian kings ; and we 
have been wont to talk of Alfred, or at least of the Anglo- 
Saxon age, when the verdict of twelve sworn men was 

2d2 
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tiie theme of our praise. We have seen that, during this 
age, neither in civil nor in criminal proceedings, it is 
possible to trace this safeguard for judicial purity. Even 
when juries may be said to have existed in name, the 
institution denoted but a small share of political wisdom^ 
or at least provided but indifferently for impartial justice. 
The mode of trial by witnesses returned on the panel, 
hearing no evidence beyond their own in open court, 
unassisted by the sifting acuteness of lawyers, laid open 
a broad inlet for credulity and prejudice, for injustice 
and corruption. Peijury was the dominant crime of the 
middle ages; encouraged by the preposterous rules of 
compuigation, and by the multiplicity of oaths in the 
ecclesiastical law. It was the frequency of this offence, 
and the impunity which the established procedure gave 
to that of jurors, that produced the remedy by writ of 
attaint ; but one which was liable to the same danger ; 
since the jury on an attaint must, in the early period of 
that process, have judged on common fame or on their 
own testimony, like those whose verdict they were called 
to revise ; and where hearsay and tradition passed for 
evidence, it must, according to our stricter notions of 
penal law, have been very difficult to obtain an equitable 
conviction of the first panel on the ground of perjuiy. 

The Chronicle, already quoted, by Jocelyn de Brake- 
londe, affords an instance, among. multitudes, probably, 
that are unrecorded, where a jury flagrantly violated 
their duty. Five recognitors in a writ of assise came to 
Samson abbot of St. Edmund's Buiy, the Chronicler*s 
hero, the right of presentation to a church being the ques- 
tion, in order to learn from him what they should swear, 
meaning to receive money. He promised them nothing, 
but bade them swear according to their consciences. 
They went away in wrath, and found a verdict against 
the abbey." (p. 44.) 

^ " I may set down here one or two Jurare, dilatiim est Jaramentum per oon- 

other paasages from the lame Chronicle, tensum ntrinsqne partis ■ezdedm legal!* 

illtutratlng the modes of trial in that bns de hnndredo, qui Juravenmt hoc esse 

ai^. Samson offered that a rl^t of Jus abbatis. p. 44. The proceeding hj 

advowson shonld be determined by the jurors was sometimes applied even 

claimaat's oath, a method recognised when the sentence belonged to the ecde- 

tn smne cases by the civil and canon law, siastical Jurisdiction. A riot, with Uood- 

bnt only, I conceive, in favour of the de- shed, having occurred, the abbot, aoceptia 

fendanl Comque miles ille renuisset Juramentis a sexdedm legalibus h<Mnlni« 
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Tet in its mdest and most imperfect form, the trial by 
a sworn inquest was far superior to the impious super- 
stition of ordeals, the luuxQy less preposterous and 
unequal duel, the imjust deference to power in compur- 
gation, when the oath of one thane counterbalanced those 
of six ceorls, and even to the free-spirited but tumultuary 
and unenlightened decisions of the hundred or the county. 
It may, indeed, be thought by the speculative philo- 
sopher, or the practical lawyer, that in tiiose early stages 
which we have just been surveying, from the introduc- 
tion of trial by jury under Henry II. to the attainment 
of its actual perfection in the first part of the fifteenth 
century, there was little to warrant our admiration. Still 
let us ever remember that we judge of past ages by an 
erroneous standard when we wonder at meir prejudices, 
much more when we forget our own. We have but to 
place ourselves, for a few minutes, in imagination among 
the English of the twelfth and thirteenth centuries, and 
we may better imderstand why they cherished and panted 
for ihe judicium parium, the trial by their peers, or, as it 
is emphatijally styled, by the country. It stood in op- 
position to foreign lawyers and foreign law; to the 
chicane and subtlety, the dilatory and expensive though 
accurate technicalities, of Normandy, to bibunals where 
their good name could not stand them in stead, nor the 
tradition of their neighbours support their claim. For 
the sake of these, for the maintenance of the laws of 
Edward the Confessor, as in pious reverence they termed 
eveiy Anglo-Saxon usage, they were willing to encounter 
the noisy rudeness of ^e coimty-court, and the sway of 
a potent adversary. 

Heuy n., a prince not perhaps himself wise, but 
served by wise counsellors, blended the two schemes of 
jurisprudence, as fSetr as the times would permit, by the 



1>U8, et anditis eonim attestationibns, cluu^ with robbery, and vanquished in 
pronounced sentence of excommnnica- the combat, was hanged. The hnrgeasef 
tlon against the offenders. of Bury said that, if he had been reddent 
The combat was not an authorized within the boron^, it would not have 
mode of trial within borot^hs; they come to battle, but he would have purged 
preserved the old Saxon compurgation, himself by the oaths of his neighboun, 
A.nd this may be an additional proof of sicot libertas est eorum qui manent in- 
the antiquity of their privileges. A free fn burgum. p. 14. It is haid to pro- 
tenant of the ceUrariui of the abber, cui nonnce by which procedure the greater 
potfis e( escsB cnra (Du Gauge), beinic munber of guilty persons escaped. 
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assise of novel disseisin, and the circttits of his jnstioes in 
eyre. From this age we justly date our fonn of civil 
procedure ; the trial by a jury (using always that word 
in a less strict sense than it bears witii us^ replaced that 
by the body of hnndredors ; the stream of justice purified 
itself in successive generations through the acuteness, 
learning, and integrity of that remarkable series of men 
whose memory lives chiefly among lawyers, I mean the 
judges under the house of Plantagenet ; and thus, while 
the conamon law borrowed from Normandy too much, 
perhaps, of its subtlety in distinction, and became as 
scientific as that of Kome, it maintained, without en- 
croachment, the grand principle of the Saxon polity, the 
trial of foots by the country. From this principle (ex- 
cept as to that preposterous relic of barbarism, the 
requirement of unanimity) may we never swerve — may we 
never be compelled, in wish, to swerve — ^by a contempt 
of their oaths in jurors, and a disregard of the just limits 
of their trust ! 

Note IX. Page 294. 

The nature of both tenures has been perspicuously illus- 
trated by Mr. Allen, in his Inquiry into the Rise and 
Growth of the Royal Prerogative, from which I shall 
make a long extract. 

*• The distribution of landed property in England by 
the Anglo-Saxons appears to have been regulated on the 
same principles that directed their brethren on the con- 
tinent. Pajrt of the lands they acquired was converted 
into estates of inheritance for individuals ; part remained 
the property of the public, and was left to tiie disposal of 
the state. The former was called bodand; the latter I 
apprehend to have been that description of landed pro- 
perty which was known by the name oifolcland, 

" Folcland, as the word imports, was the land of the 
folk or people. It was the property of the community. 
It might be occupied in common, or possessed in seve- 
ralty ; and, in the latter case, it was probably parcelled 
out to individuals in ihe fdcgemot, or court of tiie district, 
and the grant attested by tiie freemen who were then 
present. But, while it continued to be folcland, it could 
not be alienated in perpetuity; and, therefore, on the 
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expiration of the term for which it had been granted, it 
reverted to the communily, and was again distributed hy 
the same authority.* 

'* Bocland was held* hj book or charter. It was land 
that had been severed by an act of government from the 
fololand, and converted into an estate of perpetual in- 
heritance. It might belong to the church, to the king, or 
to a subject. It might be alienable •and devisable at the 
will of ike proprietor. It might be limited in its descent 
without any power of alienation in the possessor. It was 
often granted for a single life, or for more lives than one, 
with remainder in perpetuity to the church. It was for- 
feited for various delinquencies to the state. 

" Estates in perpetuity were usually created by charter 
after the introduction of writing, and, on that account, 
bocland and land of inheritance are often used as synony- 
mous expressions. But at an earlier period they were 
conferred by the delivery of a staff, a spear, an arrow, a 
drinking-horn, the branch of a tree, or a piece of turf ; 
and when the donation was in favour of the church, these 
symbolical representations of the grant were deposited 
with solemnity on the altar ; nor was this practice en- 
tirely laid aside after the introduction of title-deeds.- 
There are iiistances of it as late as the time of the Con- 
queror. It is not, therefore, quite correct to say that all 
tiie lands of the Anglo-Saxons were either folcland or 
bocland. When land was granted in perpetuity it ceased 
to be folcland ; but it could not with propriety be termed 
bocland, imless it was conveyed by a written instrument* 

" Folcland was subject to many burthens and exactions 
from which bocland was exempt. The possessors of 
folcland were bound to assist in the reparation of royal 
vills and in other public works. "Hiey were liable to 
have travellers and others quartered on them for sub- 
sistence. They were required to give hospitality to kings 
and great men in their progresses through the country, 
to fimiish them with carriages and relays of horses, and 
to extend the same assistance to their messengers, fol- 
lowers, and servants, and even to the persons who had 

* Spelmaa describes folcland as term bocland t—Pradia Saxones dnplid titnlo 

popolaris, quae Jure oommimi poesidetar— poflsidebant : vel scripti auctoritate, quod 

sineacripto. OIom. Folcland. In another bocland vocabant— vel popnll testimonio, 

place he distingaishes it aocarately from qood folcland dixere. lb. Bocland. 
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charge of their hawks, horses, and homids. Such at 
least are the burthens from which lands are liberated 
when converted by charter into bocland. 

'^ Bocland was liable to none of these exactions. It 
was released from all services to the public, with the 
exception of contributing to military expeditions, and to 
the reparation of castles and bridges. These duties or 
services were comprised in the phrase of trinoda neoessitas^ 
which were said to be incmnbent on all persons, so that 
none could be excused from them. The church indeed 
contrived, in some cases, to obtain an exemption from 
them ; but in general its lands, like those of others, were 
subject to them. Some of the charters granting to the 
possessions of the church an exemption from all services 
whatsoever were genuine ; but the greater part are 
forgeries."— (p. U2.) 

Bocland, we perceive by this extract, was not neces- 
sarily alodial, m the sense of absolute propriety. It 
might be granted for lives, as was often the case ; and 
then it seems to have been called kenrland (prsBstita), 
lent or leased. (Palgrave, ii. 361.) Such land, however, 
was not feudal, as I conceive, if we use that word in its 
legitimate European sense ; though lehn is thef only Ger- 
man word for a fief. Mr. Allen has found no traces of 
this use of the word among the Anglo-Saxons. (Appen- 
dix, p. 57.) Sir F. Palgrave agrees in general with 
m. Allen.^ 

We find another great living authority on Anglo-Saxon 
and Teutonic law concurring in the same luminous solu- 
tion of this long-disputed problem. ** The natural origin 
of folcland is the superabundance of good land above what 
was at once appropriated by the tribes, families, or gentes 
(msegburg, gelondan), who first settled in a waste or con- 
quered land ; but its existence enters into and modifies 
the system of law, and on it depends the definition of the 
march and the gau with their boundaries. Over the folc- 
land at first the king alone had no control ; it must have 
been apportioned by the nation in its solemn meeting; 

b The law of real property, or boc- nlshei the bert ancient precedents, and 

land, in the Anglo-Saxon period, is given is of coarse studied, to the disregsni, 

in a few pages, equally succinct and lu- where necessary, of more defective au< 

minons, by Mr. Spence. Equit. Jurisd. thorities, by those who r^^ this p(» 

p. 20-26. The Codex Diplomaticui fur- Uon of legalhistory. 
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earlier, by the shire or other collection of freemen. In 
BedwiQf, the king determines to build a palace, and dis- 
tiibnte in it to his comites such gold, silver, arms, and 
other valnablesas God had given him, save the folcsceare 
and the lives of men — 'butan folcsceare and feorum 
gomena' — ^which he had no authority to dispose of. This 
relative position of folcland to bocland is not confined to 
the Anglo-Saxon institutions. The Frisians, a race from 
-whom we took more than has generally been recognised, 
had the same distinction. At Que same time I differ from 
Grimm, who seems to consider folcland as the pure alod, 
bdcland as the fief. * Folcland im gegensatz zu benefi- 
cium. Leges Edv. U. ; das ist, reine alod, im gegensatz 
zu beneficium, lehen. Vgl. das friesische c§,plond und 
bdcland. As. p. 15.' (D. E. A. p. 463.) I think ihe 
reverse is the case ; and indeed we have one instance 
where a king exchanged a certain portion of folcland for 
an equal portion of bdcland with one of his comites. He' 
then gave the exchanged folcland all the privileges of 
bdcland, and proceeded to make the bdcland he had re- 
ceived in exchange fdkHmid,*^ (Kemble*s Oodex Diplo- 
maticus, i. p. 104.) 

It is of importance to mention that Mr. K., when he 
wrote this passage, had not seen Mr. Allen's work ; so 
that the independent concurrence of two such antiquaries 
in the same tiieory lends it very great support. In the 
second volume of the Codex Diplomaticus the editor 
adduces fresh evidence as to the nature of folcland, '* the 
terra fiscalisy or public land grantable by the king or his 
coxmcil, as the representatives of the nation." (p. 9.) 
Mr. Thorpe, in the glossary to his edition of ' Ancient 
Laws' ^v. Folcland), quotes part of the same extract 
from Allen which I have given, and, making no remark, 
must be understood to concur in it. Thus we may con- 
sider this interpretation in possession of the field.'' 

The word folcland fell by degrees into disuse, and gave 
place to the term terra regisy or crown-land. (Allen, p. 
160.) This indicates the growth of a monarchical theory 
which reached its climax, in this application of it, after 

*> It seems to be a necessary inflereiioe exception of the terra regis, if that were 

fhNn the evidence of Domesday Book tmly the representative of ancient folo- 

that all England had been converted into land, as Allen sapposes. 
bocland before the Conqnest, with the 
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the Conquest, when the entire land of England was sap- 
posed to have been the demesne land of fiie king, held 
under him by a feudal tenure. 



Note X. Page 323. 

"Amongst the prerogatives of the crown, the Conqueror 
and many of his successors appear to have assumed the 
power of making laws to a certain extent, without the 
authority of their greater council, especially when operat* 
ing only in restraint of the king's prerogative, for the 
benefit of his subjects, or explaining, amending, or add- 
ing to the existiiig law of the land, as administered be- 
tween subject and subject; and this prerogative was 
commonly exercised wifli the advice of the king's ordi- 
nary or select council, though frequently the edict was 
expressed in the king's name alone. But as far as can 
be judged from existing documents or from history, it 
was generally conceived that beyond these limits the 
consent of a larger assembly, of that which was deemed 
the * Commune concilium regni,* was in strictness ne- 
cessary ; though sometimes l£e monarch on the throne 
ventured to stretch his prerogative further, even to the 
imposition of taxes to answer his necessities, without the 
common consent ; and the great stru^les between the 
kings of England and their people have generally been 
produced by such stretches of the royal prerogative, till 
at length it has been established that.no legislative act 
can be done without the concurrence of that assembly, 
now emphatically called the king's parliament*'* (Eeport 
of Lords' Committee on the Digniiy of a Peer, p. 22, 
edit. 1819.) 

" It appears," says the committee afterwards, '' from 
all the charters taken together, that during the reigns of 
William Eufus, his brotiber Henry, and Stephen, many 
things had been done contrary to law ; but that there 
did exist some legal constitution of government, of which 
a legislative cotmcil (for some purposes at least) formed 
a part ; and particularly that all impositions and exactions 
by the mere authority of the crown, not warranted by 
the existing law, were reprobated as infringements of the 
just rights of the subjects of the realm, though the exist- 
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ing law left a large portion of the king's subjects liable 
to tallage imposed at the will of the crown; and the 
tenants of ^e mesne lords were in many cases exposed 
to similar exaction." (p. 42.) 

These passages app^ired to Mr. Allen so inadequate a 
representation of the Anglo-Norman constitution, that he 
commented upon the ignorance of the committee with no 
slight severity in the Edinburgh Eeview. The principal 
charges against the Eeport in this respect are, that the 
committee have confounded the ordinary or select coun- 
cil of the king with the commune eoncUium, and supposed 
that the former alone was intended by historians, as the 
advisers of the crown in its prerogative of altering the 
law of the land, when, in fact, the great council of the 
national aristocracy is clearly pointed out ; and that they 
have disregarded a great deal of historical testimony to 
the political importance of the latter. It appears to be 
clearly shown, firom the Saxon Chronicle and other 
writers, that assemblies of bishops and nobles, sometimes 
very large, were held by custom, " de more," three times 
in ike year, by William the Conqueror and by both his 
sons ; that they were, however, gradually intermitted by 
Henry I., and ceased early in the reign of Stephen. In 
these councils, which were legislative so fisur as new 
statutes were ever required, a matter of somewhat rare 
occurrence, but more frequently rendering their advice 
on measures to be adopted, or their Judgment in criminal 
charges against men of high rank, and even in civil liti- 
gation, we have, at least in theory, the acknowledged 

' limitations of royal authority. I refer the reader to this 
article in the Edinburgh Eeview (vol. xxxv.), to which 
we must generally assent ; observing, however, that the 
committee, though in all probability mistaken in ascrib- 
ing proceedings of the Norman sovereigns to the advice 
of a select cotmcil, which really emanated fix>m one much 
larger, did not call in question, but positively assert, the 
constitutional necessity of the latter for general taxation, 
and perhaps for legislative enactments of an important 
kind. And, when we consider the improbability that 
" all the great men over all England, archbishops and 
bishops, abbots and earls, thanes and knights," as the 
Saxon chronicler pretends, could have been regularly 
present thrice a year, at Winchester, Westminster, and 
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Glonoester, when William, as he informs ns, " wore his 
crown," we may well suspect that, in the ordinary exer- 
cise of his prerogative, and even in such provisions as 
might appear to him necessary, he did not wait for a very 
full assembly of his tenants in chief. The main question 
is, whether this council of advice and assent was alto- 
gether of his own nomination, and this we may confi- 
dently deny. 

The custom of the Anglo-Saxon kings had been to hold 
meetings of their witan very frequentiiy, at least in the 
regular course of their government. And this was also 
the rule in the grand fiefs of France. The pomp of their 
court, the maintenance of loyal respect, the power of 
keeping a vigilant eye over the behaviour of the chiei 
men, were sufficient motives for the Norman kings to 
preserve this custom ; and the nobility of course saw in 
it the security of their privileges as well as the exhibi- 
tion of their importance. Hence we find that William 
and his sons held their courts de morey as a r^ular usage, 
three times a year, and generally at the great festiv^, 
and in different parts of the langdom. Instances are 
collected by the Edinbui^h Eeviewer (vol. xxxv. p. 5). 
And here the public business was transacted ; though, if 
these meetings were so frequent, it is probable that for 
the most part they passed off in a banquet or a tourna- 
ment. 

The Lords' committee, in notes on the Second Keport, 
when reprinted in 1829, do not acquiesce in the positions 
of their hardy critic, to whom, without direct mention, 
they manifestly allude. '* From the relations of an- 
nalists and lustorians," they observe, "it has been 
inferred that during the reign of the Conqueror, and 
during a long course of time from the Conquest, the 
archbishops, bishops, abbots and priors, earls and barons 
of the realm were regularly convened three times in 
every year, at three dmerent and distinct places in the 
kingdom, to a general council of the realm. Considering 
the state of the country, and the habits and dispositions 
of the people, this seems highly improbable ; especially 
if the word barones, or the words proceres or magnates, 
ojflen used by writers in describing such assemblies, were 
intended to include all the persons holding immediately 
of the crown, who, according to the charter of John, were 
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reqtiired to be summoned to constitate the great ooxmoil 
of the realm, for the purpose of granting aids to the 
cro-wn." (p. 449.) But it is not necessary to suppose 
this ; those might have attended who lived near, or who 
were specially summoned. The committee argue on the 
supposition that all tenants in chief must have attended 
thrice a year, which no one probably ever asserted. But 
that William and his scms did hold public meetings, iie 
more, at tliree several places in every year, or at least 
very frequently, cannot be controverted without denying 
what respected historical testimonies affirm; and the 
language of these early writers intimates that they were 
numerously attended. Aids were not regularly granted, 
and laws much more rarely enacted in them ; but they 
might still be a national council. But the constituent 
parts of such councils will be discussed in a subsequent 
note. 

It is to be here remarked that, with the exception of 
the charters granted by William, Henry, and Stephen, 
which are in general rather like confirmations of existing 
privileges than novel enactments, ^ough some clauses 
appear to be of the latter kind, little authentic evidence 
can be found of any legislative proceedings from the 
Conquest to the reign of Henry II. The laws of the 
Conqueror, which we find in Ingulfus, do not come 
within this category ; they are a confirmation of English 
usages, granted by William to his subjects. '' Cez sunt 
le.s leis et les custumes que' li reis William grantad el 
pople de Engleterre apr^ le conquest de la terre. Iceles 
mesmes que li reis Edward sun cusin tint devant lui." 
These, published by Gale (Script. Eer. Anglic, vol. i.), 
and more accurately than before from the Holkham 
manuscript by Sir Francis Palgrave, have sometimes 
passed for genuine. The real original, however, is the 
Liatin text, first published by him with the French. 
(Eng. Commonw., vol. ii. p. 89.) The French translation 
he refers to the early part of the reign of Henry III. At 
the time when Ingulfus is supposed to have lived, soon 
after the Conquest, no laws, as Sir F. Palgrave justly 
observes, were written in French, and he might have 
added that we cannot produce any other specimen of the 
language which is certainly of that age. (See Quarterly 
Eeview, xxxiv. 260.) It is said in the charter of Henry I. 
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that the laws of Edward were renewed by William witii 
the same emendation. 

But the changes introduced by William in the tenure 
of land were so momentous that the most cautious in- 
quirers have been induced io presume some degree of 
common consent by those whom they so much affected, 
^* There seems to be evidence to show that the great 
change in the tenure of land, and particularly the very 
extensive introduction of tc^iure by kniffht-service, was 
made by the consent of thcfse principally interested in 
the land charged with the burthens of that tenure ; and 
that the general changes made in the Saxon laws by the 
Conqueror, forming of th^ two one people, was also 
effected by common consent ; . namely, in the language of 
the charter of William with respect to the tenures, ' per 
commune concilium tocius regni,' and with respect to 
both, as expressed in the charter of his son Henry, ' con- 
silio baronum ;' though it is far from clear who were the 
persons intended to be so described." (Eeport of Lords' 
Committee, p. 50.) 

The separation of the civil and ecclesiastical jurisdic- 
tions was another great innovation in the reign of the 
Conqueror. This the Lords' Committee incline to refer 
to his sole authority. But Allen has shown by a writ of 
William addressed to the bishop of Lincoln that it was 
done '* communi concilio, et consilio archiepiscoporum 
meorum, et caBterorum episcoporum et abbatum, et om- 
nium principum regni mei." (Edinb. Eev. p. 15.) And 
the Domesday survey was determined upon, after a con- 
sultation of William with his great council at Gloucester, 
in 1084, This would of course be reckoned a legislative 
measure in the present day ; but it might not pass for 
more than a temporary orc&nance. The only laws under 
Henry I., except his charter, of which any account re- 
mains in history (ibere are none on record), Ml under 
the same description. 

The Constitutions of Clarendon, in 1164, are certainly 
a regular statute; whoever might be the consenting 
parties, a subject to be presently discussed, these famous 
provisions were enacted in the great coimcil of the nation. 
This is equally true of the Assises of Northampton, in 
1178. But the earliest Anglo-Korioian law which is 
extant in a regular form is the assise made at Clarendon 
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for the preservation of the peace, probably between 1165 
and 1176. This remarkable statute, " quam dominns rex 
HenricTis, consilio archiepisooporum, et episcoporum et 
abbatum, cseteronunqne baronum suorum constitxdt," 
was first published by SirF. Palgrave from a manuscript 
in the British Museum. (Engl. Commonw. i. 267 ; ii. 
168.) In other instances tiie royal prerogative may per- 
haps have been held sufi&cient for innovations which, 
after the constitution became settled, would have re- 
quired the sanction of the whole legislature. No act of 
parliament is known to have been made under Bichai'd I. ; 
but an ordinance, setting the assise of bread, in the fifth 
of John, is recited to be established " commimi concilio 
baronum nostrorum." Whether these words afford suffi- 
cient ground for believing that the assise was set in a 
full council of the reahn, may possibly be doubtful. The 
committee incline to the afGrmative, and remark that a 
general proclamation to the same effect is mentioned in 
history, but merely as proceeding from the king, so that 
** the omission of tiie words ' communi consilio baronum' 
in the proclamation mentioned by the historian, though 
appearing in the ordinance, tends also to show that, 
though similar words may not be found in other similar 
doctunents, the absence of those words ought not to lead 
to a certain conclusion that the act done had not the 
authority of the same common council." (p. 84.) 



Note XI. Page 323, 

This charter has been introduced into the new edition 
of Rymer's Foedera, and heads that collection. The Com- 
mittee of the Lords on the Dignity of a Peer, in their 
Second Keport, have the follovdng observations : — " The 
printed copy is taken from the Red Book of the Exche- 
quer, a document which has long been admitted in the 
Court of Exchequer as evidence of authority for certain 
purposes ; but no trace has been hitherto found of the 
original charter of William, though the insertion of a 
copy in*a book in the custody of the king's Exchequer, 
resorted to by the judges of tliat court for other purposes^ 
seems to afford reasonable ground for supposing that 
such a charter was issued, and that the copy so preserved 
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in probably correct, or nearly correct. The copy in the 
Bed Book is without date, and no oircmnstance tending 
to show its true date has occurred to the committee ; but 
it may be collected from its contents that it was probably 
issued in the latter part of that king a reign ; about which 
time it appears from history that he confirmed to his 
subjects in England the ancient Saxon laws, with altera- 
tions." (p. 28.^ 

I once thougnt, and have said, that this charter seems 
to comprehend merely the feudal tenants of the crown. 
This may be true of one clause ; but it is impossible to 
construe '* omnes liberi homines totius monarchic " in 
so contraciiDd a sense. The committee indeed observe 
that many of the king's tenants were long after subject 
to tallage. But I do not suppose these to have been 
included in *' liberi homines. The charter involves a 
promise of the crown to abstain from exactions frequent 
m the Conqueror's reign, and fs^lling on mesne tenants 
and others not liable to arbitrary taxation. 

This charter contains a clause — *' Hoc quoqne prseci' 
pimus ut omnes habeant et teneant legem Edward! Begis 
in omnibus rebus adjunctis his qusa constituimns ad 
utilitatem Anglorum." And as there is apparent refer- 
ence to these words in the charter of Henry I. — *' L^em 
Edwardi Eegis vobis reddo cum illis emendationibus 
quibus pater mens cam emendavit consHio baronum 
suorum" — the committee are sufficiently moderate in 
calling this " a clause, tending to give in some degree authen- 
ticity to the copy of the charter of William the Con- 
queror inserted in the Bed Book of the Exchequer.*' 
(p. 39.) This charter seems to be Mly established: it 
deserves to be accounted the first remedial concession by 
the crown; for it indicates, especi^dly taken in connexion 
with public history, an arbitrary exercise of royal power 
which neither the new nor the old subjects of the Ti^glish 
monarchy reckoned lawful. It is also the earliest recc^- 
nition of the Anglo-Saxon laws, such as they subsisted 
under the Confessor, and a proof both that the English 
were now endeavouring to raise their heads from servi- 
tude, and that the Normans had discovered some immu- 
nities from taxation, or some securities from absolute 
power, among the conquered people, in which they 
desired to participate. It is deserving of remark that 
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the distinction of personal law, which, indeed, had almost 
expired on the continent, was never observed in Eng- 
land ; at least, we have no evidence of it, and the con- 
trary is almost demonstrable. The conquerors fell at 
once into the laws of the conquered, and this continued 
for more than a century. 

The charter of William, like many others, was more 
ample than effectual. *' The committee have found no 
document to show, nor does it appear probable from any 
relation in history, that William ever obtained any gene- 
ral aid from his subjects by grant of a legislative assem- 
bly ; though according to history, even after the charter 
before-mentioned, he extorted great sums from indivi- 
duals by various means and under various pretences. 
Towards the close of his reign, when he had exacted, as 
stated by the editor of the fist part of the Annals called 
tiie Annals of Waverley, the oath of fealty from the 
principal landholden of every description, the same 
historian adds that William passed into Normandy, 
^ adquisitis magnis thesauxis ab hominibus suis, super 
quos aliquam causam invenire poterat, sive just^ sive 
iniqu^' nnrords which import exaction and not grant), 
and he died the year following in Normandy." (p. 35.) 

The deeply learned reviewer of this Keport has shown 
that the Annals of Waverley are *of very Httle authority, 
and merely in this part a translation from the Saxon 
Chronicle. But the translation of the passage quoted by 
ihe committee is correct; and it was periiaps rather 
hyi)ercritical to cavil at their phrase that William ob- 
tained this money "by exaction and not by grant." 
They never meant that he imposed a general tax. That 
it was not by grant is all that their purpose required ; 
the passage which they quote shows that it was under 
some pretext, and oft^ an unjust one, which is not 
very imlike exaction. 

It is highly probable that, in promising this immunity 
frx^m unjust exactions, William did not intend to abolish 
the ancient tax of Dane^lt, or to demand the consent of 
his great council when it was thought necessary to impose 
it. We read in the Saxon Chronicle that the king in 
1083 exacted a heavy tribute all over England, that is, 
seventy-two pence for each hyde. This looks like a 
Danegelt. l^e rumour of invasion from Denmark is set 

VOL. n. 2 b 
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down by the chronicler under the year 1085 ; bnt pro- 
bably William had reason to be prepared. He may have 
had the consent of his great council in this instance. 
But as the tax had formerly been perpetual, so that it 
was a relaxation in favour of the subject to reserve it for 
an emergency, we may think it more likely that this 
imposition was within his prerogative ; that he, in other 
words, was sole judge of the danger that required it. It 
was, however, in truth, a heavy tribute, being six shil- 
lings for every hyde, in many cases, as we see by Domes- 
day, no small proportion of tiie annual value, and would 
have been a grievous burthen as an annual payment. 



NoteXII. Page 324. 

This passage in a contemporary writer, being so unequi- 
vocal as it is, ought to have much weight in die question 
which an eminent foreigner has lately raised as to the 
duration of the distinction between the Norman and 
English races. It is the favourite theory of M. Thierry, 
pushed to an extreme length both as to his own country 
and ours, that the conquering nation, Franks in one case, 
Normans in the other, remained down to a late period — 
a period indeed to wKich he assigns no conclusion — 
unmingled, or at least undistinguishable, constituting a 
double people of sovereigns and subjects, becoming a 
noble order in the state, haughty, oppressive, powerM, 
or, what is in one word most odious to a French ear in 
the nineteenth century, aristocratic. 

It may be worthy of consideration, since the authority 
of this writer is not to be disregarded, whether the 
Norman blood were reaUy blended with the native quite 
so soon as the reign of Henry II.; that is, whether 
intermarriages in the superior classes of society had 
become so frequent as to efface the distinction. M, 
Thierry produces a few passages which seem to intimate 
its continuance. But these are too loosely worded to 
warrant much regard; and he admits that after the 
reign of Henry I. we have no proof of any hostile spirit 
on the part of the English towards the new dynasiv ; 
and that some efforts were made to conciliate them by 
representing Henry 11. as the descendant of the Saxon 
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line. (Vol. ii, p. 374.) This, in feet, was tnie ; and it 
was still more important that the name of English was 
Btadionsly assumed by our kings (ignorant though they 
might be, in M. Thierry's phrase, what was the verna- 
cular word for that dignity), and that the Anglo-Noi^ 
mans are seldom, if ever, mentioned by that separate 
designation. England was their dwellmg-place, Eng- 
lish their name, the English law their i^eritance ; if 
this was not whoUy the case before the separation of the 
mother coimtry under John, and yet we do not perceive 
much limitation necessary, it can admit of no question 
afterwards. 

It is, nevertheless, manifest that the descendants of 
"William's tenants in capite, and of others who seized on 
so large a portion of our fair countir from the Channel 
to the Tweed, formed the chief part of that aristocracy 
which secured the liberties of the Anglo-Saxon race, as 
well as their own, at Bunnymede; and which, some- 
times as i>eers of the realm, sometimes as well-bom 
commoners, placed successive barriers against the exor- 
bitances of power, aad prepared the way for that ex- 
panded scheme of government which we call the English 
constitution. The names in Dugdale's Baronage and in 
his Summonitiones ad Parliamentum speak for them- 
selves ; in all the earlier periods, and perhaps almost 
through the Plantagenet dynasty, we find a great pre- 
ponderance • of such as indicate a French source. New 
fiEonilies sprung up by degrees, and are now sometimes 
among our chief nobility ; but in general, if we find any 
at this day who have tolerable pretensions to deduce 
their lineage from the Conquest, they are of Norman 
descent ; the very few Saxon families that may remain 
with an authentic pedigree in the male line are seldom 
found in the wealthier class of gentry. This is of course 
to be taken with deference to the genealogists. And on 
this account I must confess that M. Thierry's opinion of 
a long-continued distinction of races has more semblance 
of truth as to this kingdom than can be pretended as to 
France, without a blind sacrifice of undeniable facts at 
the altar of plebeian malignity. In the celebrated Let- 
tres sur I'Histoire de France, published about 1820, 
there seems to be no other aim than to excite a factious 
animosity against the ancient nobility of France, on the 

2E2 
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preposterous hypothesis that they are descended from 
the . followers of Clovis; that Frank and Gaul have 
never been truly intermingled ; and that a conquering 
race was, even in this age, attempting to rivet its yoke 
on a people who disdained it. This strange theory, or 
somethii^ like it, had been announced in a very differ- 
ent spirit by Boulainvilliers in the last century. But o£ 
what £Eunily in France, unless possibly in the eastern 
part, can it be determined with confidence whether the 
founder were Frank or Gkdlo-Boman ? Is it not a moral 
certainty that many of the most ancient, especially in 
the south, must have been of the latter origin? It 
would be highly wrong to revive such obsolete distinc- 
tions in order to keep up social hatreds were they 
founded in truth ; but what shall we say if they are 
purely chimerical ? 



Note XTTT. Page 337. 

It appears to have been the opinion of Madox, and 
probably has been taken for granted by most other anti- 
quaries, that this court, denominated Aula or Ctma 
Begis, administered justice when called upon, as well as 
advised. the crown in public affairs, during the first four 
Norman reigns, as much as afterwards. Allen, however, 
maintained (Edinb. Rev. xxvi. p. 364) that " the admi- 
nistration of justice in the last resort belonged originally 
to the great council. It was the king's baronial court, 
and his tenants in chief were the suitors and judges." 
Their unwillingness and inability to. deal with intricate 
questions of law, which, after ihe simpler rules of Anglo- 
Saxon jurisprudence were superseded by the subtleties 
of Normandy, 1)ecame continually more troublesome, 
led to the separation of an inferior council from that of 
the legislature, to both which the name Curia Begis is 
for some time indifferently applied by historians. This 
was done by Henry 11., as Allen conjectures, at the 
great council of Clarendon in 1164. 

The Lords* Committee took another view, and one, it 
must be confessed, more consonant to the prevailing 
opinion. " The ordinary council of the king, properly 
denominated by the word * concilium' simply, seems 
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always to have consisted of persons selected by him for 
that purpose; and these persons in later times, if not 
always, took an oath of office, and were assisted by the 
king's justiciaries or judges, who seem to have been 
considered as members of tliis council ; and the chief 
justiciar, the treaaurer and chancellor, and some other 
great officers of the crown, who might be styled the 
king's confidential ministers, seem also to have been 
always members of this select council ; the chief justi- 
ciar, from the high rank attributed to his office, gene* 
rally acting as president. This select council was not 
only the king's ordinary council of state, but formed the 
supreine court of justice, denominated Curia Eegis^ 
which commonly assembled three times in every year, 
wherever the Mng held his court, at the three great 
feasts of Easter, Whitsuntide, and Christmas, and some- 
times also at Michaelmas. Its constant and important 
duty at those times was the administration of justice." 
(p. 20.) 

It has been seen in a former note that the meetmgs de 
more J three times in the year, ar6 supposed by Mr. Allen 
to have been of the great council, composed of the 
baronial aristocracy. The positions, therefore, of the 
Lords' committee were of course disputed in his cele- 
brated review of their Eeport. •' So far is it," he says, 
" fix>m being true that the term Curia Eegis, in the time 
of the Conqueror and his immediate successors, meant 
the king's high court of justice, as distinguished from 
the legislature, that it is doubtftil whether such a court 
then existed." (Ed. Eev. xxxv. 6.) This is expressed 
with more hesitation than in the earlier article, and in a 
subsequent passage we read that " the high court of 
justice,-to which flie committee would restrict the appel- 
lation of Curia Eegis, and of which such frequent men- 
tion is made under that name in our early records and 
courts of law, was confirmed and fully established by 
Henry IT., if not originally instituted by that prince." 
(p. 8.). 

The argument of Mr. Allen rests very much on the 
judicial functions of the witenagemot, which he would 
consider as maintained in its substantial character by 
the great councils or parliaments of the Norman dynasty. 
In this we may justly concur; but we have already seen 
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how far he is from having a right to assume that the 
Anglo-Saxon kings, ihongh they might administer jns- 
tice in the full meetings called witenagemots, were 
restrained from its exercise before a smaller body more 
permanently attached to their residence. It is certain 
that there was an appeal to the king's court for denial of 
justice in that of the lord having territorial jurisdiction, 
and, as the words and the reason imply, from that of tbe 
sheriff. (Leg. Hen. I. c. 58.) This was also the law 
before the Conquest. But tne plaintiff incurred a fine 
if he brought his cause in the first instance before the 
king. (Thorpe's Ancient Laws, p. 85 ; and see Edinb. 
Eev. XXXV. 10.) It hardly appears evident that these 
cases, rare probably and not generally interesting, 
might not be determined ostensibly, as ihey would on 
any hypothesis be in reality, by the chancellor, the high 
justiciar, and other great officers of the crown, during 
the intervals of the national council; and this is con- 
firmed by the analogy of the royal courts in France, 
which were certainly not constituted on a very broad 
basis. The feudal court of a single barony might con- 
tain all the vassals ; but the inconvenience would have 
become too great if the principle had been extended to 
all the tenants in chief of the realm. This relates to 
the first four reigns, for which we are reduced to these 
grounds of probable and analogical reasoning, since no 
proof of the distinct existence of a judicial court seems 
to be producible. 

In the reign of Henry II. a court of justice is mani- 
festly distinguishable both from the select and from the 
greater council. " In the Curia Eegis were discussed 
and tried all pleas immediately concerning the king and 
the realm; and suitors were allowed, on payment of 
fines, to remove their plaints from inferior jurisdictions 
of Anglo-Saxon creation into this court, by which a 
variety of business was wrested from the ignorance and 
partiality of lower tribunals, to be more confidently sub- 
mitted to the decision of judges of high reputation. 
Some plaints were also removed into the Curia Begis by 
the express order of the king, others by the justices, 
then itinerant, who not unfrequently felt themselvee 
incompetent to decide upon difficult points of law. 
Matters of a fiscal nature, together witii the business 
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perfonned by the Chancery, were also transacted in the 
Curia Eegis. Such a quantity of miscellaneous business 
was at length found to be so perplexing and imprac- 
ticable, not only to the officers of the Curia Eegis, but 
also to the suitors themselves, that it became absolutely 
necessary to devise a remedy for the increasing evil. 
A division of that court into distinct departments was 
the consequence; and thenceforth pleas touching the 
crown, together with common pleas of a civil and cri- 
minal nature, were continued to the Curia Eegis*; 
plaints of a fiscal kind were transferred to the Exche- 
quer; and for the Court of Chancery were reserved all 
matters unappropriated to the other courts." (Hardy's 
Introduction to Close Eolls, p. 23.) 

Mr. Hardy quotes a passage from Benedict Abbas, a 
contemporary historian, which illustrates very remark- 
ably the development of our judicial polity. Henry II., 
in 1176, reduced the justices in the Curia Eegis from 
eighteen to five ; and ordered that they should hear and 
determine, all writs of the kingdom — ^not leaving the 
king's court, but remaining there for that purpose ; so 
that, if any question should arise which they could not 
settle, it rfiould be referred to the king himself, and be 
decided as it might please him and the wisest men of the 
realm. And this reduction of the justices from eighteen 
to five is said to have been made per consilium sapientium 
regrd sui; which may, perhaps, be imderstood of parlia- 
ment. But we have here a distinct mention of the 
Curia Eegis, as a standing council of the king, neither 
to be confounded with the great council or parliament, 
nor with the select body of judges, which was now created 
as an inferior, though most important tribunal. From 
this time, and probably from, none earlier, we may date 
the commencement of the Court of King's Bench, which 
very soon acquired, at first indifferently with the council, 
and then exclusively, the appellation of Curia Eegis. 

The roUs of the Curia Eegis, or Court of King's Bench, 
begin in the sixth year of Eichard I. They are regu- 
larly extant from that time ; but the usage of preserving 
a regular written record of judicial proceedings was cer- 
tainly practised in England during the preceding reign. 
The roll of Michaelmas Term, in 9 John, contains a short 
transcript of certain pleadings in 7 Hen. II., " proving 
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that the mode of enrolment -was tlien entirely settled." 
(Palgrave*s Introduction to Kot. Cnr. Begis, p. 2.) This 
authentic precedent (in 1161), though not itself extant, 
must lead us to carry back the judicial charactier of the 
Curia Eegis, and that in a perfectly regular form, at 
least to an early part of the reign of Henry IL ; and this 
is more probable than the date conjectured by Allen, the 
assembly at Clarendon in 1164.'^ But in hot the inter- 
ruption of the regular assemblies of the great council, 
thrice a year, which he admits to date from the reign 
of Stephen, would necessitate, even on his hypothesis, 
the institution of a separate court or council, lest justice 
should be denied or delayed. I do not mean that in the 
seventh year of Henry II. there was a Court of King's 
Bench, distinct from the select council, which we have 
not any grounds for affirming, and the date of which I, 
on the authority of Benedict Abbas, have inclined to 
place several years lower, but that suits were brought 
before the king's judges % regular process, and recorded 
py regular enrolment. 

These rolls of the Curia Begis, or the Eling's Court, 
held before his justices or justiciars, are the earliest con- 
secutive judicial records in existence. The Olim He- 
gisters of the Parliament of Paris, next to our own in 
antiquity, begin in 1254.* (Palgrave's Introduction, p. 1.) 
Every reader, he observes, will be struck by the great 
quantity of business transacted before the justiciars. 
" And when we recollect the heavy expenses which, even 
at this period, were attendant upon le^ proceedings, and 
the difficulties of communication between the remote parts 
of the kingdom and the central tribunal, it must appear 
evident that so many cases would not have been prosecuted 
in the king's court had not some very decided advantage 
been. derived from this source." (p. 6.) The issues of 
feet, however, were remitted to be tried by a jury of the 
vicinage ; so that, possibly, the expense mi^t not be quite 
so considerable as is here suggested. And the jurisdiction 
of the county and hundred courts was so limited in real 

d Thlf ddflcoTery hM led Sir F. Pftl- uiy written reooTdi in bis time. En^idi 
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the rolls of Curia Regis under Richard I. • They are published in the Docu- 
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actions, or those affecting land, by the assises of novel 
disseisin and mort d'ancestor, that there was no altema- 
tive but to sue before the cotirts at Westminster. 

It would be travelling beyond the limits of my design 
to dwell longer on these legal antiquities. The reader 
will keep in mind the three-fold meaning of Curia Begis ; 
the common council of the reahn, already mentioned in 
a former note, and to be discussed again; the select 
council for judicial as well as administrative purposes ; 
cuid the Court of King's Bench, separated firom the last 
in the reign of Henry 11., and soon afterwards acquiring, 
exclusively, the denomination Curia Eegis. 

In treating the judges of the Court of Exchequer as 
officers of the crown, rather than nobles, I have followed 
the usual opinion. But Allen contendis that they were 
•* barons selected from the common council of the realm 
on account of their rank or reputed quaUflcations for the 
office." They met in the palace ; and their court was 
called Curia Begis, with the acLdition '* ad scaccarium/' 
Hence Fleta observes that, after the Court of Exchequer 
was filled with mere lawyers, they were styled barons, 
because formerly real barons had been the judges; 
'' justiciaries ibidem commorantes barones esse dicimus, 
eo quod suis locis barones sedere solebant." (Edinb. 
Bev. XXXV. 11.) This is certainly an important remark. 
But in practice it is to be presumed that the king 
selected such barons (a nupaerous body, we should re- 
Inember) as were likely to look well after the rights of 
the crown. The Court of Exchequer is distinctly traced 
to the reign of Henry I. 



Note XIV. Page 846. 

The theory of succession to the crown in the Norman 
period intimated in the text has now been extensively 
received. " It does not appear," says Mr. Hardy, 
" that any of the early English monarchiB exerqised any 
act of sovereign power, or disposed of public affairs, till 
afiker their election and coronation, ... These few 
examples appear to be undeniable proofs that the fandar 
mental laws and institutions of this kingdom, based on 
the Anglo-Saxon custom, were at that time against an 
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hereditary succession unless by common consent of the 
ivjalm." (Introduction to Close Bolls, p. 35.) It will 
be seen that this abstinence from all exercise of power 
cannot be asserted without limitation. 

The early kings always date their reign from their 
coronation, and not from the decease of their prede- 
cessor, as is shown by Sir Harris Nicolas in his Chrono- 
logy of History (p. 272). It had been with less elabo- 
rate research pointed out by Mr. Allen in his Inquiry 
into the Boyal Prerogative. The former has even 
shown that an exception which Mr. Allen had. made in 
respect of Eichard I., of whom he supposes public acts 
to exist, dated in the first year of his reign, but before 
his coronation, ought not to have been made; having 
no authority but a blunder made by the editors of 
Bymer's Foedera in antedating by one month the decease 
of Henry II., and following up that mistake by the 
usual assumption that the suecessor' s reign commenced 
immediately, in placing some instruments bearing date 
in the first year of Richard just twelve months too early. 
This discovery has been confirmed by Mr. W. Hardy in 
the 27th volume of the Archseologia (p. 109), by means 
of a charter in the archives of the duchy oi Lcmcaster, 
where Richard, before his coronation, confirms the right 
of Gerald de Camville and his wife Nichola to the i]:]dbe- 
ritance of the said Nichola in England and Normandy, 
with an additional grant of lands. In this he only caUs 
himself '< Ricardus Dei grallA dominus Angliss." It has 
been observed, as another slighter circumstance, that he 
uses the form ego and mens instead of nos and noster. 

Whatever, tiierefore, may have been the case in 
earlier reigns, aU the kings, indeed, except Henry 11., 
having come in by a doubtfdl title, we perceive that, as 
has been before said in the text on the authority of an 
historian, Richard I. acted in some respects as king 
before the title was constitutionally his by his corona- 
tion. It is now known that John's reign began with 
his coronation, and that this is the date from which his 
charters, like those of his predecessors, are reckoned. 
But he seems to have acted as king before. (Palgrave's 
Introduction to Rot. Cur. Regis, vol. i. p. 91 ; and fdr- 
ther proof is adduced in tbe Introduction to the second 
volume.) Falgrave thinks the reign virtually began 
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with the proclamation of the king'fi peace, which was at 
some short interval after the demise of the predecessor. 
He is positive indeed that the Anglo-Saxon kings had 
no right before their acceptance by the people at their 
coronation. But, *' after the Conquest," he proceeds, 
" it is probable, for we can only speak doubtmgly and 
hypothetically, that the heir obtained the royal autho- 
rity, at least for the purposes of administering the law, 
from the day that his peace was proclaimed. He was 
obeyed as chief magistrate so soon as he was admitted 
to the high office of protector of the public tranquillity. 
But he was not honoured as the king until the sacred 
oil had been poured upon him, and the crown set upon 
his head, and the sceptre grasped in his hand." (Intro- 
duct, to Hot. Cur. Eeg. p. 92.) 

This hypothesis, extremely probable in all cases 
where no opposition was contemplated, is not entirely 
that of Allen, Hardy, and Nicolas; and it seems to 
imply an admitted right, which indeed cannot be dis- 
puted in the case of Henry II., who succeeded by virtue 
of a treaty assented to by the baronage, nor is it likely 
to have been in the least doubtful when Bichard I. and 
Henry III. came to the throne. It is important, how- 
ever, for the unlearned reader to be informed that he 
has been deceived by the almanacs and even the histo- 
rians, who lay it down that a king's reign has always 
begun from the death of his predecessor : and yet, that, 
although he bore not the royal name before his corona- 
tion, the interval of a vacant throne was virtually but of 
a few days ; the successor taking on himself the admi- 
nistration without the royal title, by causing public 
peace to be proclaimed. 

The original principle of the necessity of consent to a 
king's succession was in some measure preserved, even 
iat t£e death of Henry III. in 1272, when fifty-six years 
of a single reign might ha-ve extinguished almost all 
personal recollections of precedent. •* On the day of 
the king's burial the barons swore fealty to Edward I., 
then absent from the realm, and from this his reign is 
dated." Four days having elapsed between the death of 
Henry and the recognition of Edward as king, the 
accession of the latter was dated, not from his father's 
death, but from his own recognition. Henry died on 
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the loth of November, and his son was not acknow- 
ledged king till the 20th. (Allen's Inqtiiry, p. 44, 
quoting Palgrave's Parliamentary Writs.) Thus this 
recognition by the oath of fealty came in and was in the 
place of the coronation, though with the important differ- 
ence that there was no reciprooiiy. 



Note XV. Page 348. 

Mr. Allen has differed from me on the lawfulness of 
private war, quoting another passage from Glanvil and 
one from Bracton (Edinb. Rev. xxx. 168) ; and I modi- 
fied the passage after the first edition in consequence of 
his remarks. But I adhere to the substance of what I 
have said. It appears, indeed, that the king's peace 
was originally a personal security, granted by cheurter 
under his hajid and seal, which could not be violated 
without incurring a penally. Proofe of this are found 
in Domesday, and it was a Saxon usage derived from 
the old Teutonic muvMmrdd. William I., if we are to 
believe what is written, maintained the peace through- 
out the reahn. But the general proclamation of tiie 
king's peace at his accession, which became the regular 
law, may have been introduced by Heniy IE. Palgrave, 
to whom I am indebted, states this clearly enough. 
*' Peace is stated in Domesday to have been given by 
the king's seal, that is, by a writ under seal. This 
practice, which is not noticed in the Anglo-Saxon laws, 
continued in the protections granted at a much later 
period ; though after the general law of the king's peace 
was established such a charter had ceased to afford any 
special privilege. All the immunities arising from 
residence within the verge or ambit of the king's pre- 
sence — ^fit)m the truces, as they are termed in the conti- 
nental laws, which recurred at the stated times and 
seasons — and also from the ' handselled ' protection of 
the king, were theii absorbed in the general declaration 
of the peace upon the accession of the new monarch. 
This custom was probably introduced by Henry IL It 
is inconsistent wi& the laws of Henry I. ; which, whe- 
ther an authorised collection or not, exhibit the juris- 
prudence of that period, but it is wholly accordant with 
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the subsequent tenor of the proceedings of the Curia 
Eegis." (English Commonwealth, vol. ii. p. 106.) 

A few words in Glanvil (those in Bracton are more 
ambiguous), which may have been written before the 
king's peace was become a matter of permanent law, or 
may rather refer to Normandy than iSigland, ought not, 
in my opinion, to be set against so clear a declaration. 
The right of private war in the time of Henry II. was 
giving way Jn France ; and we should always remember 
that the Anglo-Norman government was one of high 
prerogative. The paucity of historical evidence or that 
of records for private war, as an usual practice, is cer- 
tainly not to be overlooked. 



END OF THE SECOND VOLUME. 
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